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1. The right to determine when a court-house, jail, and public officers shall be erected ~ 


by a county, is vested in its commissioners. They must providea court-room, jail, 
and offices ; but they need not be buildings erected expressly for the purpose. 

2. The act of January 28, 1851, (49 O. L. L., 130,) does not limit the discretion of the 
commissioners of Hamilton county in these particulars. 

3. Nor are they deprived of their discretion, by the contract made by and between 
them and the Messrs. Cook for the building of a particular court-house and jail. 

4. A lawful discretion, vested in an individual, officer, or corporation, can not be 
destroyed, or limited, by the writ of mandamus. 

5. It is equally well settled, that before the writ will be issued to either, a plain 
dereliction of duty must be established. 


Tuts is an application for a writ of mandamus to the board of 
county commissioners of Hamilton county. In support of it an 
affidavit of the relator, David A. Black, and sundry exhibits therein 
referred to, were read. 

The affidavit states that the relator, ever since October 23, 1850, 
has been, and now is, one of the commissioners of said county. 
That by the laws of Ohio, it is the duty of said commissioners to 
provide a good and sufficient court-house and jail, and good and 


convenient fire-proof buildings, in which shall be kept the offices of 
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386 Exparte David A. Black. 


the clerks of courts, sheriff, recorder, auditor and treasurer; to be formed 
of such material, and of such dimensions, and on such place, or 
places, as the commissioners may direct at the seat of justice. 

That, by an act of the General Assembly, passed January 28, 
1851, entitled, “‘ An act to authorize the commissioners of Hamil- 
ton county to erect public buildings,”’ said commissioners, and their 
successors in office, were authorized to erect all such suitable and 
necessary buildings for said county upon the same place or lot of 
ground then known as the * old court-house property,” in the city 
of Cincinnati, upon such plan and of such materials as to them 
should seem proper. 

That by the 4th section of said act, said commissioners were 
authorized to appoint a superintendent of such public buildings as 
they might determine to erect; to fix his compensation, and dismiss 
him at pleasure; and it was further thereby provided, that said 
commissioners should make all necessary arrangements and contracts 
for the work and materials to be furnished said public buildings, 
require the faithful performance of all contracts in relation to the 
same, issue orders to the county auditor for the payment of ail 
moneys due for work and materials furnished, and superintend the 
whole business to its completion. That before entering into any 
contract for the erection of any of the said buildings, they should 
give at least twenty days notice in at least four of the daily news- 
papers published in Cincinnati, that proposals would be received at 
the auditor’s offiice for the erection of said buildings, according to 
plans and specifications to be prepared for that purpose, and upon 
opening such proposals, should award the contract, or contracts, to 
the person or persons, they might deem the lowest and best bidders. 

That before the passage of said act, the court-house in said county 
had been burned down, and the county did not own any building in 
which the courts could be held. 

That pursuant to said act, said commissioners, in February, 
1851, appointed one Isaiah Rogers superintendent, and fixed his 
compensation at two per cent. on the entire cost of the buildings; 
which appointment he accepted, and, by direction of the commis- 
sioners, made out plans, elevations, and specifications for a court-house 
and jail, which they approved. ‘That thereupon the commissioners 
gave the requisite notice for building-proposals for said court-house 
and jail, according to said plans, &c. That proposals were received 
and opened; and, on July 5, 1851, the contract was awarded to 
Milton H. Cook and Alfred M. Cook, partners, at the sum of 








Exparte David A. Black. 387 


$695,253.29; that is to say, for the court-house, $468,732.55, and 
for the jail, $226,520.74; these being the ldéwest and best bids. 
That said award was duly recorded in the journal of the commis- 
sioners, and the contract afterwards reduced to writing and signed 
by said Cooks and by Richard K. Cox, and D. A. Black, the relator, 
two of the commissioners a copy of which, dated July 15, 1851, 
is annexed to the affidavit. That by said contract it was, among 
other things, stipulated that the buildings should be commenced 
immediately and progressed with, with all reasonable speed, and to 
be completed by May 1, 1855. And that the commissioners should 
have the right to change the plan or manner of the buildings, either 
as to material or style of finish; and if the cost of labor and 
materials should be thereby increased, a suitable increase of com- 
pensation should be allowed; if lessened, a suitable deduction 
should be made; but if the cost were materially reduced, the Cooks 
should be entitled to a suitable compensation for the alteration. 

That the Cooks immediately commenced the excavation for the 
foundation of said court-house and proceeded to lay the same; that 
they made due and satisfactory progress in the work, and by 
November 4, 1851, had nearly completed the foundation, and had 
also expended jarge sums of money in preparing machinery, steam 
engines, &c., to proceed rapidly with the undertaking. 

That at the October election, 1851, Jesse Timanus was elected 
commissioner, in place of said Cox, and was duly qualified and 
sworn into office; after which, to wit, on November 4, 1851, said 
Timanus and John Patton, (another of said commissioners), without 
any excuse therefor, and without the assent, and against the wish of 
the relator, ordered said Cooks to cease any and all further proceed- 
ings on said contract, and to cease work on said buildings, and 
claimed the right to repudiate the contract, and, under pretense of 
such right, gave the order aforesaid, and yet refuse to permit said 
contractors to erect said buildings or either of them. 

That the public interest requires the erection of said buildings, 
that there is not, at this time, any sufficient, safe, depository for the 
public books and papers of said county, or for keeping the records 
of the courts of said county; and that the county will also be held 
responsible to said Cooks in damages for a violation of the contract ; 
which relator beiieves will amount to a very large sum of money ; 
all which will be saved to the county if the commissioners discharge 
their duty as required by law. 
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Upon the case thus made, the court were moved to allow a writ 
of alternative mandamus, commanding the commissioners of said 
county to proceed with the erection of said court-house and jail, 
under and pursuant to the contract aforesaid, or show cause for their 
refusal; or, if such writ could not be granted, that a writ might 
issue, commanding them to erect a courthouse and jail, or show 
cause why they fail to do so. 


Mr. Fox and the Attorney General, in support of the motion, 
cited: Swan’s Stat., 740; 49 Ohio L. L., 130; 12 Peters, 614; 2 
Eng. Com. Law, 683; Wright’s Rep., 126,353; 9 O. R., 28; 
14 O. R., 256; 19 O. R., 125, 417; Angell & Ames on Corpora- 
rations, 573,579; 2 Pick., 414; 6 Cowen, 518; 8 Parliamentary 
Cases, 329; 7 Cowen, 526; 1 Cowen, 377; 6 B. & C., 181; 1 
Iredell, 129; 2 Chitty’s R., 254; 1 Barbour’s Sup. C. R. 35; 2 
Id 418; 10 Wend., 393; 23 Wend., 461; 4 Har. & McH., 
430; 21 Pick., 229; 20 Wend., 660; 46 O. L. L. 267. 


Messrs. Gholson Gg Groesbeck, contra, cited: 3 Burr, 1267; A. 
& A. on Cor., 630; 1 Iredell, 133; 1 Ala. R., 15; 12 Peters, 524; 
3 Howard, 87; 25 Maine R., 291, 295; 3 B. & A., 2 
Iredell, 430; Douglass, 526; 2 Hill, 47; A. & A. on Cor., 527. 


Tuurman, J. 


The statute of 1831, entitled, «‘ An act providing for the erection 
of public buildings,’’ enacts, that there shall be erected and finished, 
in each county within this State, whenever the commissioners of 
the county may deem it necessary, a good and convenient court- 
house, a strong and sufficient jail or prison for the reception-or con- 
finement of prisoners and criminals; also, one or more convenient 
fire-proof buildings, in some convenient place or places near the 
court-house, in which shall be kept the offices of the clerk of the 
Supreme Court, Court of Common Pleas, sheriff, recorder of deeds, 
county auditor, and county treasurer; provided, however, that the 
commissioners aforesaid may, at their discretion, provide and finish 
one or more suitable rooms within the walls of the court-house, or 
other building, for the use of the whole, or a part of the officers 
aforesaid; and the commissioners may assign such room or rooms 
to the sole and exclusive use of such officers, as they may deem 
expedient.”” Swan’s Statutes, 740. 





——_—_ 
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By the fifteenth section of the act establishing boards of county 
commissioners, passed March 5, 1831, it is provided, ‘‘ That, until 
proper buildings are erected at the place fixed on for the permanent 
seat of justice in any county, it shall be the duty of the county 
commissioners to provide some suitable place for holding the courts 
of such county.” 

It is evident from these statutes that the right to determine when 
a court-house shall be erected by a county is vested in its commis- 
sioners. They must provide a suitable place in which to hold the 
courts, but it need not be a court-house built expressly for the pur- 
pose. They may rent a room or building to be used by the courts, 
until the time arrive when, in the exercise of a sound discretion, 
they resolve to erect, and do erect, a court-house. The same thing 
may be said of the public offices. In relation to these, the section 
first above quoted, enacts that they shall be erected whenever the 
commissioners may deem it necessary, and the proviso declares, 
that the commissioners aforesaid may, at their discretion, provide 
and finish one or more suitable rooms within the walls of the court- 
house, or other building, for the use of the whole, or a part of the 
officers aforesaid ; and the commissioners may assign such room or 
rooms to the sole and exclusive use of such officers, as they may 
deem expedient.” 

Did the act of January 28, 1851, (49 O. L. L. 130), deprive 
the commissioners: of Hamilton county of this discretion? We 
think not. It simply authorized them to erect public buildings; 
without destroying or limiting their power, conferred by the general 
laws aforesaid, to determine when they should be erected. It is 
clear, therefore, that if no contract had been made for the erection 
of a court-house, and the case stood upon the provisions of law 
alone, we could not properly order a mandamus to be issued, com- 
manding a court-house or public offices to be built. To do so 
would be to usurp the functions of the county commissioners, and 
deprive them of the discretion vested in them by law. We are 
not asked to grant a mandamus requiring the commissioners to 
provide suitable rooms for the courts and county officers. That 
would present quite a different question from the question whether 
we can command them to build a court-house and public offices. 
But were we so asked, no sufficient ground is laid for the applica- 
tion. There is no statement in the relator’s affidavit, or proofs, 
that rooms for the courts and county officers are not provided. The 
only allegations that touch this point, even remotely, are contained 
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in the affidavit, which states that the court-house has been burned, 
and that there is not at this time any sufficient, safe, depository for 
the public books and papers of the county, or for the keeping of the 
records of the courts. This may all be true, and yet no default on 
the part of the commissioners exist. It is not averred that they 
refuse or neglect to provide court-rooms, a jail, and public offices. 
It is not even said that they refuse or neglect to build them. For 
all that appears to us, they may be industriously preparing to do so. 
The whole ground of complaint in the affidavit is, that they refuse 
to build a particular court-house and jail. It may be admitted that 
at the date of the affidavit the court-room and offices in use were 
not safe depositories of the public records but where is the showing 
that this originates in a dereliction of duty on the part of the com- 
missioners? There is no such testimony, and we cannot presume it. 

And as to the jail, it is not stated that there is no jail, or an 
insufficient one, in the county; and if such is the fact, and the 
commissioners refuse, or neglect to provide one, we must have the 
evidence before us in order to enable us to act. 

Does the contract with the Messrs. Cook alter the case? We 
say nothing here upon the question argued at bar, “whether that 
contract is valid.”” Let its validity be assumed, for present pur- 
poses, what claim does it give the relator to the writ he seeks? If 
any individual right has been violated by its breach, it is the right 
of the Cooks, and they ask for no mandamus. Were they to do so, 
it would possibly be a sufficient answer to say that they have no 
right under the contract to any specific thing; that their whole 
compensation is to be in money; and that an action at law would 
afford them a plain and adequate mode of redress. But it is 
unnecessary for us to say what we would do, were they the relators. 
It is sufficient that Mr. Black has no right to prosecute for them. 
The only ground upon which he can claim to stand is that of the 
public interest. But how do we know that the interest of Hamilton 
county requires the erection of buildings contracted for? How can 
we say that her interest will not be promoted by putting an end to 
the undertaking, and paying the damages consequent upon such a 
course? And who has made us the judges of this question of her 
interest? But it is said that this is to sanction a repudiation of the 
contract by the commissioners. It is not so. It is only to say 
that mandamus is not the proper remedy. When a court of equity 
refuses to decree a specific execution of a personal contract, it gives no 
sanction whatever to its violation. It merely says, this isneither the 
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proper forum nor the proper mode of relief. And so say we in the 
present case. When the general assembly shall have deprived the 
commissioners of Hamilton county of their discretion, and com- 
manded them to proceed with the erection of the buildings con- 
tracted for, a case will be made for mandamus, if the command be 
disregarded. Until this take place, the decision of the question, 
whether these particular buildings can be constructed, must rest in 
the sound discretion of the commissioners and the people who elect 
them. In saying this, we do not mean to decide that there is no 
case in which a right to a writ of mandamus may not grow out of 
a contract made in pursuance of statutory provision. We only mean 
to say that this is not sucha case ; that the commissioners in question 
have not been deprived of their discretion; and that, although that 
discretion is not an arbitrary one, its mere abuse, if such abuse 
exist, does not authorize us to exercise the discretion ourselves by 
issuing a writ of mandamus. It is too well settled, by reason and 
authority, to admit of denial, that the lawful discretion rested in an 
individual, officer, or corporation, can not be destroyed, or limited, 
by the writ of mandamus. And it is equally well settled, that 
before the writ will go to either, a plain dereliction of duty must be 
established. Angell & Ames on Corporations, 656, and cases there 
cited. Idem, 662, 663, and 664, and cases there cited; 12 O. R., 
57; 1 Morris’s Iowa Rep., 35; 6 B. & C., 181; 9 D. & R., 309. 

We see no sufficient ground for the present application, and it is 
therefore refused. 


ctl ts 





SUPREME COURT OF THE UNITED STATES. 


DeceMBER TERM 1851. 


Tue Propetter Genesser CulEF, HER TACKLE, APPAREL AND 
FURNITURE, WituiaM L. Pierce, Master, ALEXANDER KeELsey, 
Wittram H. Cueney, Wituram Hunter, Lansine B. Sway, 
Grorce R. Crarx anv Extsua B. Strrone, Appellants, v. 
Henry Fitrzavern, DeWirr C. Littiesonn anp James Peck. 


ON APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 


[REPORTED BY MR. CHIEF JUSTICE TANEY.] 

[ The act of Congress of February 26, 1845, 5 United States Statutes, 726, “ ex- 
tending the jurisdiction of the District Courts to certain cases upon the lakes and 
navigable waters connecting the same,” is constitutional. 

The validity of that statute does not depend on the authority of congress to regu- 
late commerce ; for it is not, and does not profess to be, a regulation of commerce , 
but a grant of admiralty jurisdiction to the District Courts. 
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The admiralty and maritime jurisdiction of the federal courts, is not, under the 
constitutional grant of jurisdiction to those courts, to be construed as extending only 
to cases arising upon the high seas or upon tide waters. It extends to all public 
navigable rivers, on which commerce is carried on between different States or nations, 
whether they be tide waters or not. The idea that the English rule is different from 
this, is an erroneous one. From their geographical position, tide water and navigable 
water were synonymous terms. They have no navigable streams beyond the ebb and 
flow of the tide, nor any place where a port could be established to carry on trade 
with a foreign nation, and where vessels could enter and depart with cargoes. But 
in the United States, where we have thousand of miles of inland navigation beyond 
the eLb and flow of the tide, navigable waters are to be deemed public, and if public, 
they are to be regarded as within the legitimate scope of the admiralty jurisdiction 
conferred by the constitution. 


The cases of the Thomas Jefferson, 10 Wheaton, 428, and of the tsteamboat Orleans 
v. Phenix, 11 Peters, 175, overruled. 


Where the decision of the highest tribunal determines any question of property, 
or lays down any rule by which the right of property should be determined, the rule 
stare decisis should always be adhered to. For if the law as pronounced by the court 
ought not to stand, it is in the power of the legislature to amend it without impairing 
rights acquired under it. But if the decision neither disturbs rights of property, 
nor interferes with any contracts heretofore made, but respects merely the remedy or 
the court where such rights may be enforced, it ought not be followed, if serious 
public as well as private inconvenience and loss would be the consequence of its 
perpetuation. 

The objection to the extension of the admiralty jurisdiction that it deprives the 
citizen of a right of trial by jury, is not founded in fact. Under the law of congress, 
either party in an admiralty case, under the act of 1845, may demand a trial by jury. 
The power of congress to change the mode of proceeding in this respect in its courts 
of admiralty, must be conceded. 

Whenever a collision happens between a steamboat and a sailing vessel, and it 
appears that there was no other lock-out on board the steamboat but the helmsman ; 
or that such look-out was not stationed in a proper place, or not actually and vigi- 
lantly employed in his duty, it must be regarded as prima facie evidence that it was 
occasioned by the steamboat’s fault. She has command of her own course, and her 
own speed. And it is her duty to pass the approaching vessel at such distance as to 
avoid all danger, where she has room ; and if the water is narrow her speed should 
be checked so as to accomplish the same purpose. By a proper look-out, is not meant 
merely persons on deck, who look at the light, but some one in a favorable position 
to see, stationed near enough to the helmsman to communicate with him, and receive 
communications from him, and exclusively employed in watching the movements of 


vessels which they are meeting or about to pass. 
In this particular case, where it was material to ascertain which way the wind 


blew, the testimony of those on board the sailing vessel was deemed entitled prima 
facie to greater weight than that of those on board the steamer, since the former 
would more probably observe the power that was propelling them, than the latter, 
whose movements were independent of that power. 

It happened on a starlight night in May, when Lake Erie was smooth and calm, 
that the schooner Cuba was on her voyage on the open lake from Sandusky to Os- 
wego, heavily laden, and moving before a light wind not more than two or three 
miles an hour. The steamer Genesee Chief, going up the Lake, at the rate of eight 
miles an hour, saw, through a light haze resting near the surface of the water, at a 
distance of four or five miles, the light on the bowsprit of the schooner. The light 
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could be seen, according to the helmsman of the steamer, for at least half a mile, 
notwithstanding the haze. No proper look-out was kept up by the steamer, and a 
collision taking place, without the fault of the schooner, she was condemned. 

If a steamer is bearing down upon a sailing vessel, with undiminished speed, and 
under the excitement and alarm of the moment, the master of the latter gives injudi- 
cious orders, the steamer will still be responsible. She has the power to pass at a safer 
distance, and has no right to place the sailing vessel in such jeopardy that the error 
of a moment may cause her destruction and endanger the lives of those on board. If 
the orders are erroneous, under such circumstances, it is not a fault.}] Eprrors 
W. L. J. 

Mr. Chief Justice TANEY delivered the opinion of the court. 

This is a case of collision on lake Ontario. The Libellants were 
the owners of the schooner Cuba, and the respondents and present 
appellants the master and owners of the propeller Genesee Chief. 
The Libellants state that on the 6 of May, 1847, as the Cuba was 
on her voyage from Sandusky, in the State of Ohio, to Oswego, in 
the State of New York, the Genesee Chief, which was proceeding 
on a voyage up the lake, ran foul of her and damaged her so seri- 
ously that she shortly afterwards sunk, with her cargo on board; 
and they also allege that the collision was occasioned by the care- 
lessness and mismanagement of the officers and crew of the pro- 
peller, without any fault of the officers or crew of the Cuba. The 
respondents deny that it was occasioned by the fault of the steam- 
boat, and impute it to the carelessness with which the schooner was 
managed. 

The proceeding is in rem, and in substance as well as in form, a 
proceeding in admiralty. It was instituted under the act of Feb- 
ruary 26, 1845, (5 stat. 726) extending the jurisdiction of the Dis- 
trict courts to certain cases upon the lakes and navigable waters con- 
necting the same. The District court decreed in favor of the 
Libellants, and the decision was affirmed in the circuit court—from 
which last mentioned decree this appeal has been taken. 

Before however we can look into the merits of the dispute, there 
is a question of jurisdiction which meets us at the threshold. When 
the act of Congress was passed, under which these proceedings were 
had, serious doubts were entertained of its constitutionality. The 
language and decision of this court whenever a question of admiral- 
ty jurisdiction had come before it, seemed to imply that under the 
the constitution of the United States, the jurisdiction was confined 
to tide waters. Yet the conviction that this definition of admiralty 
powers was narrower than the constitution contemplated, has been 
growing stronger every day with the growing commerce on the lakes 
and navigable rivers of the western States. And the difficulties, 
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which the language and decisions of this court had thrown in the 
way, of extending it to these waters, has perhaps led to the inquiry 
whether the law in question could not be supported under the power 
granted to Congress to regulate commerce. This proposition has 
been maintained in a recent work upon the jurisdiction, law and 
practice of the courts of the United States in admiralty and mari- 
time causes, which is entitled to much respect; and the same ground 
has been taken in the argument of the case before us. 


The law however contains no regulations of commerce; nor any 
provision in relation to shipping and navigation on the lakes. It 
merely confers a new jurisdiction on the District courts; and this is 
its only object and purpose. It is entitled “an act extending the 
jurisdiction of the District courts to certain cases upon the lakes and 
navigable waters connecting the same;” and the enacting clause 
conforms to the title. It declares that these courts shall have, pos- 
sess and exercise the same jurisdiction in matters of contract and 
tort, arising in or upon or concerning steamboats and other vessels 
of twenty tons burthen and upwards enrolled and licensed for the 
coasting trade, and at the time employed in business of commerce 
and navigation between ports and places in different states and ter- 
ritories, as was at the time of the passage of the law possessed and 
exercised by the District courts in cases of like steamboats and 
other vessels employed in navigation and commerce on the high 
seas, or tide waters within the admiralty and maritime jurisdiction 
of the United States. 


It is evident therefore from the title as well as the body of the 
law, that Congress in passing it, did not intend to exercise their 
power to regulate commerce ; nor to derive their authority from that 
article of the constitution. And if the constitutionality of this law 
is supported as a regulation of commerce, we shall impute to the 
Legislature the exercise of a power which it has not claimed under 
that clause of the constitution; and which we have no reason to 
suppose it deemed itself authorized to exercise. 


Indeed it would be inconsistent with the plain and ordinary mean- 
ing of words, to call a law defining the jurisdiction of certain courts 
of the United States, a regulation of commerce. This law gives 
jurisdiction to a certain extent over commerce and navigation, and 
authorizes the court to expound the laws that regulate them. But 
the jurisdiction to administer the existing laws upon these subjects, 
is certainly not a regulation within the meaning of the constitution. 
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And this act of Congress merely creates a tribunal to carry the laws 
into execution but does not prescribe them. 


Nor can the jurisdiction of the courts of the United States, be 
made to depend on regulations of commerce. They are entirely 
distinct things, having no necessary connection with one another, 
and are conferred in the Constitution by separate and distinct grants. 
The extent of the judicial power is carefully defined and limited, 
and Congress cannot enlarge it to suit even the wants of commerce, 
nor for the more convenient execution of its commercial regulations. 
And the limits fixed by the constitution to the judicial authority of 
the courts of the United States, would form an insuperable objection 
to this law, if its validity depended upon the commercial power. 


This power is as extensive upon land as upon water. The con- 
stitution makes no distinction in that respect. And if the admiralty 
jurisdiction, in matters of contract and tort which the courts of the 
United States may lawfully exercise on the high seas, can be ex- 
tended to the lakes under the power to regulate commerce, it can, 
with the same propriety and upon the same construction, be extended 
to contracts and torts on land, when the commerce is between dif- 
ferent States. And it may embrace also the vehicles and persons 
engaged in carrying it on. It would be in the power of Congress 
to confer admiralty jurisdiction upon its courts, over the cars en- 
gaged in transporting passengers or merchandise from one State to 
another, and over the persons engaged in conducting them, and deny 
to the parties the trial by jury. Now the judicial power in cases of 
admiralty and maritime jurisdiction, has never been supposed to 
extend to contracts made on land and to be executed on land. But 
if the power of regulating commerce can be made the foundation 
of jurisdiction in its courts, and a new and extended admiralty juris- 
. diction beyond its heretofore known and admitted limits, may be 
created on water under that authority, the same reason would justify 
the same exercise of power on 4dand. 


Besides, the jurisdiction established by this act of Congress does 
not depend on the residence of the parties. And under the admi- 
ralty powers conferred on the District courts, they are authorized to 
proceed in rem or in personam in the cases mentioned in the law, 
although the parties concerned are citizens of the same state. If 
the lakes and waters connecting them are within the admiralty and 
maritime jurisdiction, as conferred by the constitution, then undoubt- 
edly this authority may be lawfully exercised, because this jurisdic 
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tion depends upon the place and not upon the residence of the 
parties. 

But if the admiralty jurisdiction is confined to tide water, the 
courts of the United States can exercise over the waters in question 
nothing more than the ordinary jurisdiction in cases at common law 
and equity. And in cases of this description they have no jurisdic- 
tion if the parties are citizens of the same State. This being an 
express limitation in the grant of judicial power, no act of Congress 
can enlarge it. And if the validity of the act of 1845 depended 
upon the power to regulate commerce, it would be unconstitutional, 
and could confer no authority on the District courts. 


If this law therefore is constitutional, it must be supported on the 
ground that the lakes and navigable waters connecting them are 
within the scope of admiralty and maritime jurisdiction, as known 
and understood in the United States when the constitution was 
adopted. 

If the meaning of these terms was now for the first time brought 
before this court for consideration, there could, we think, be no hes- 
itation in saying that the lakes and their connecting waters were 
embraced in them. These lakes are in truth inland seas. Different 
states border on them on one side and a foreign nation on the other. 
A great and growing commerce is carried on upon them, between 
different states and a foreign nation, which is subject to all the inci- 
dents and hazards that attend commerce on the ocean. Hostile fleets 
have encountered on them and prizes been made; and every reason 
which existed for the grant of admiralty jurisdiction to the general 
government on the Atlantic seas, applies with equal force to the 
lakes. There is an equal necessity forthe instance and for the prize 
power of the admiralty court to administer international law, and if 
the one cannot be established neither can the other. 


Again. The Union is formed upon the basis of equal rights 
among all the states. Courts of admiralty have been found neces- 
sary in all commercial countries, not only for the safety and conve- 
nience of commerce and the speedy decision of controversies, where 
delay would often be ruin: but also to administer the laws of nations 
in a season of war, and to determine the validity of captures and 
questions of prize or no prize in a judicial proceeding. And it 
would be contrary to the first principles on which the Union was 
formed, to confine these rights to the states bordering on the At- 
lantic, and to the tide water rivers connected with it, and to deny 
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them to the citizens who border on the lakes, and the great naviga- 
ble streams which flow through the western states. Certainly such 
was not the intention of the framers of the constitution: and if such 
be the construction finally given to it by this court, it must necessa- 
rily produce great public inconvenience, and at the same time fail to 
accomplish one of the great objects of the framers of the constitu- 
tion: that is, a perfect equality in the rights and the privileges of 
the citizens of the different states, not only in the laws of the gen- 
eral government, but in the mode of administering them. That 
equality does not exist, if the commerce on the lakes and on the nav- 
, igable waters of the west, are denied the benefits of the same courts 
” and the same jurisdiction for its protection, which the constitution 
secures to the states bordering on the Atlantic. 


The only objection made to this jurisdiction is, that there is no 
tide in the lakes or the waters connecting them: and it is said that 
the admiralty and maritime jurisdiction, as known and understood 
in England and this country at the time the constitution was adopted, 
was confined to the ebb and flow of the tide. 

Now there is certainly nothing in the ebb and flow of the tide 
that makes the waters peculiarly suitable for admiralty jurisdiction : 
nor any thing in the absence of a tide that rendens it unfit. If it is 
a public navigable water, on which commerce is carried on between 
different states or nations, the reason for the jurisdiction is precisely 
the same. 

And if a distinction is made on that account it is merely arbitrary 
without any foundation in reason; and indeed would seem to be 
inconsistent with it. 

In England, undoubtedly, the writers upon the subject, and the 
decisions in its courts of admiralty, always speak of the jurisdiction 
as confined to tide water. And this definition in England was a 
sound and reasonable one, because there was no navigable stream in 
the country beyond the ebb and flow of the tide: nor any place 
where a port could be established to carry on trade with a foreign 
nation; and where vessels could enter or depart with cargoes. In 
England therefore tide water and navigable water were synonymous 
terms, and tide water, with a few small and unimportant exceptions, 
meant nothing more than public rivers, as contradistinguished from 
private ones; and they took the ebb and flow of the tide as the test, 
because it was a convenient one and more easily determined the 
character of the river. Hence, the established doctrine in England, 
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that the admiralty jurisdiction is confined to the ebb and flow of the 
tide. In other words, it is confined to public navigable waters. 


At the time the constitution of the United States was adopted and 
our courts of admiralty went into operation, the definition which had 
been adopted in England was equally proper here. In the old thirteen 
states, the far greater part of the navigable waters are tide waters. And 
in the states which were at that period in any degree commercial, 
and where courts of admiralty were called on to exercise their juris- 
diction, every public river was tide water to the head of navigation. 
And indeed until the discovery of steamboats, there could be noth- 
ing like foreign commere upon waters with an unchanging current, 
resisting the upward passage. The courts of the United States 
therefore naturally adopted the English mode of defining a public 
river, and consequently the boundary of admiralty jurisdiction. It 
measured it by tide water. And that definition having found its 
way into our courts, became after a time the familiar mode of de- 
scribing a public river; and was repeated as cases occurred, without 
particularly examining whether it was as universally applicable in 
this country as it was in England. If there were no waters in the 
United States, which are public, as contradistinguished from private, 
except where there is tide, then unquestionably here, as well as in 
England, tide water must be the limits of admiralty power. And 
as the English definition was adopted in our courts, and constantly 
used in judicial proceedings and forms of pleading, borrowed from 
England, the public character of the river, was in process of time 
lost sight of, and the jurisdiction of the admiralty treated as if it 
was limited by the tide. The description of a public navigable 
river, was substituted in the place of the thing intended to be de- 
scribed. And under the natural influence of precedents and estab- 
lished forms, a definition originally correct was adhered to and acted 
on, after it had ceased, from a change in circumstances, to be the 
true discription of public waters. It was under the influence of 
these precedents and this usage, that the case of the Thomas Jeffer- 
son, 10 Wheat. 429, was decided in this court; and the jurisdiction 
of the courts of admiralty of the United States declared to be lim- 
tothe ebb and flow of thetide. The Steamboat Orleans v. Phenix, 
11 Pet. 175, afterwards followed this case, merely as a point 
decided. 


It is the decision in the case of the Thomas Jefferson which 
mainly embarrasses the court in the present inquiry. We are sensi- 
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ble of the great weight to which it is entitled. But at the same 
time we are convinced, that if we follow it, we follow an erroneous 
decision into which the court fell, when the great importance of the 
question as it now presents itself could not be foreseen; and the 
subject did not therefore receive that deliberate consideration, which 
at this time would have been given to it by the eminent men who 
presided here when that case was decided. For the decision was 
made in 1825, when the commerce on the rivers of the west and on 
the lakes was in its infancy, and of little importance and but little 
regarded compared with that of the present day. 


Moreover, the nature of the question concerning the extent of the 
admiralty jurisdiction, which have arisen in this court were not cal- 
culated to call its attention particularly to the one we are now con- 
sidering. The point in dispute has generally been, whether the 
jurisdiction was not as limited in the United States, as it was in 
England at the time the constitution was adopted. And if it was 
so limited then it did not extend to contracts for maritime services 
when made on land; nor to torts and collisions on a tide water river, 
if they took place in the body of a county. The attention of the 
court therefore in former cases has been generally strongly attracted 
to that question, and never we believe until recently drawn to the 
one we are now discussing, except in the case of the Thomas Jeffer- 
son, afterwards followed in the Steamboat Orleans v. Phenix, as 
already mentioned. For with this exception, the cases always 
arose on contracts for services on tide water, or were upon libels for 
collisions or other torts committed within the ebb and flow of the 
tide. There was therefore no necessity for inquiring whether the 
jurisdiction extended further in a public navigable water. And fol- 
lowing the English definition, tide was assumed and spoken of as its 
limit, although that particular question was not before the court. 


The attention of the court was however drawn to this subject in 
the case of Waring v. Clarke, 5 How. 445, which was decided in 
1848. The collision took place on the Mississippi river near the 
bayou Goulah, and there was much doubt whether the tide flowed 
so high. There was a good deal of conflicting evidence. But the 
majority of the court thought there was sufficient proof of tide 
there, and consequently it was not necessary to consider whether the 
admiralty power extended higher. 


But that case showed the unreasonableness of giving a construc- 
tion to the constitution, which would measure the jurisdiction of the 
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admiralty by the tide. For if such be the construction, then a line 
drawn across the river Mississippi would limit the jurisdiction, 
although there were ports of entry above it, and the water as deep 
and navigable, and the commerce as rich, and exposed to the same 
hazards and incidents as the commerce below. The distinction 
would be purely artificial and arbitrary as well as unjust, and would 
make the constitution of the United States subject one part of a 
public river to the jurisdiction of a court of the United States, and 
deny it to another part, equally public, and but a few yards distant. 

It is evident that a definition that would, at this day, limit public 
rivers in this country to tide water rivers, is utterly inadmissable. 
We have thousands of miles of public’ navigable water, including 
lakes and rivers in which there is no tide. ..: And certainly there can 
be no reason for admiralty power over a public tide water, which 
does not apply with equal force to any other public water used for 
commercial purposes and foreign trade. The lakes and the waters 
connecting them are undoubtly public waters; and we think are 
within the grant of admiralty and maritime jurisdiction in the con- 
stitution of the United States. 


We are the more convinced of the correctness of the rule we have 
now laid down, because it is obviously the one adopted by Congress 
in 1789, when the government went into operation. For the 9th 
section of the judiciary act of 1789, by which the first courts of 
admiralty were established, declares that the District courts, ‘shall 
have exclusive original cognizance of all civil causes of admiralty 
and maritime jurisdiction, including all seizures under the laws of 
impost, navigation, or trade, of the United States, where the sei- 
zures are made on waters which are navigable from the sea by 
vessels of ten or more tons burthen, within their respective districts, 
as well upon the high seas.” 


The jurisdiction is here made to depend upon the navigable char- 
acter of the water, and not upon the ebb and flow of the tide. If 
the water was navigable, it was deemed to be public; and if public, 
was regarded as within the legitimate scope of the admiralty juris- 
diction conferred by the constitution. 

It so happened, that no seizure was made, and no case calling for 
the exercise of admiralty power arose for a long period of time, 
upon any navigable water where the tide did not ebb and flow. As 
we have before stated, there were no navigable waters in the United 
States upon which commerce, in the usual acceptation of the words, 
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was carried on, except tide water, until the valley of the Mississippi 
was settled and cultivated, and steam boats invented; and no case 
therefore came before the court, during the early period of the gov- 
ernment, that required it to determine whether this jurisdiction could 
be extended above tide. It is perhaps to be regretted that such a 
case did not arise. For we are persuaded that if one had occurred 
and attracted the attention of the court to this point, before the Eng- 
lish definition had become the settled mode of describing the juris- 
diction, and before the courts had been accustomed to adhere strictly 
to the English mode of pleading, in which the place is always aver- 
red to be within the ebb and flow of the tide, the definition in the 
act of 1789, which is so evidently the correct one, would have been 
adopted by the courts; and the difficulty which has now arisen 
would not have taken place. 

This legislative definition, given at this early period of the gov- 
ernment, is certainly entitled to great consideration. The same defi- 
nition is in effect again recognized by Congress, by the passage of 
the act which we are now considering. We have therefore the 
opinion of the legislative department of the government, twice deli- 
berately expressed, upon the subject. These opinions of course are 
not binding on the judicial department, but they are always entitled 
to high respect. And in this instance, we think they are founded in 
truth and reason; and that these laws are both constitutional and 
ought therefore to be carried into execution. The jurisdiction, 
under both laws, is confined to vessels enrolled and licensed for the 
coasting trade; and the act of 1845 extends only to such vessels, 
when they are engaged in commerce between different states, or 
territories. It does not apply to vessels engaged in domestic com- 
merce of a state; nor to vessels or boats, not enrolled and licensed 
for the coasting trade, under the authority of Congress. And the 
state courts, within the limits embraced by this law, exercise a con- 
current jurisdiction in all cases arising within their respective territo- 
ries, as broadly and independently as it is exercised by the old 
thirteen States (whose rivers are tide waters) and where the admi- 
ralty jurisdiction has been in full force ever since the adoption of the 
constitution. 

The case of the Thomas Jefferson did not decide any question of 
property, or lay down any rule by which the right of property should 
be determined. If it had, we should have felt ourselves bound to 
follow it, notwithstanding the opinion we have expressed. For 
every one would suppose that after the decision of this court, in a 
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matter of that kind, he might safely enter into contracts, upon the 
faith that rights thus acquired would not be disturbed. In such a 
case, stare decisis is the safe and established rule of judicial policy, 
and should always be adhered to. For if the law as pronounced by 
the court ought not to stand, it is in the power of the legislature to 
amend it, without impairing rights acquired under it. But the deci- 
sion referred to has no relation to rights of property. It was a 
question of jurisdiction only, and the judgment we now give can 
disturb no rights of property, nor interfere with any contracts here- 
tofore made. The rights of property and of parties will be the 
same, by whatever court the law is administered. And as we are 
convinced that the former decision was founded in error, and that 
the error, if not corrected, must produce serious public as well as 
private inconvenience and loss, it becomes our duty not to perpetu- 
ate it. 

The principal objection made to the admiralty jurisdiction, is the 
want of the trial by jury. And it is this feature in the admiralty 
practice, which made it the object of so much jealousy in England 
in the time of Lord Coke, and enabled him to succeed in his efforts 
to restrict it to very narrow limits. But experience in England has 
proved that a wider range of jurisdiction was necessary for the ben- 
efit of commerce and navigation; and that they needed courts acting 
more promptly than courts of common law, and not entangled with 
the niceties and strictness of common law pleadings and proceed- 
ings. And during the reign of the present Queen, the admiralty 
jurisdiction has been extended to maritime services and contracts 
and to torts in navigable waters, although the place where the serv- 
ice was performed, or the contract made, or the tort committed, was 
within the body of a county, and within the jurisdiction of the 
courts of common law. A concurrent jurisdiction is reserved to 
the last mentioned courts, if the party complaining chooses to select 
that mode of proceeding. But in the new and extended jurisdiction 
of the English admiralty, the old objection remains, and neither 
party is entitled to a trial by jury. The court in its discretion may 
send the question of fact to a jury, if it thinks proper to do so. But 
the party can not demand it as a matter of right. Yet the English 
people have certainly lost nothing of their attachment to the trial by 
jury since the days of Lord Coke. And this recent and great en- 
largement of the admiralty power, is strong proof that the want of 
it has been felt; and that experience has shown its necessity, where 
the interests of an extensive commerce and navigation are concerned. 
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But the act of Congress of which we are speaking, is free from 
the objection to which the English statute is liable. Like the Eng- 
lish statute, it saves to the party a concurrent remedy at common 
law in any court of the United States, or of a State which may be 
competent to give it. But it goes farther. It secures to the parties 
the trial by jury as a matter of right in the admiralty courts. 
Either party may demand it. And it thus effectually removes the 
great and leading objection, always heretofore made to the admi- 
ralty jurisdiction. 

The power of Congress to change the mode of proceeding in this 
respect in its courts of admiralty, will, we suppose, hardly be ques- 
tioned. The Constitution declares that the judicial power of the 
United States shall extend to ‘all cases of admiralty and maritime 
jurisdiction.”” But it does not direct that the court shall proceed 
according to ancient and established forms, or shall adopt any other 
form or mode of practice. The grant defines the subjects to which 
the jurisdiction may be extended by Congress. But the extent of 
the power, as well as the mode of proceeding in which that juris- 
diction is to be exercised, like the power and practice in all the 
other courts of the United States, are subject to the regulation of 
Congress, except where that power is limited by the terms of the 
Constitution, or by necessary implication from its language, In 
admiralty and maritime cases, there is no such limitation as to the 
mode of proceeding, and Congress may therefore in cases of that 
description, give either party the right of trial by jury, or modify 
the practice of the court in any other respect that it deems more 
conducive to the administration of justice. And in the proceedings 
under the act of 1845, the right to a trial by jury is undoubtedly 
secured to either party, if he thinks proper to demand it. 

In the case before us, no jury was required by the libellants or 
respondents, and the questions of fact, as well as of law, were there- 
fore decided by the court. 

This brings us to the evidence in the case. And it remains to 
inquire whether the collision in question was the result of inevitable 
accident, and if not, by whose fault it happened. 

Many witnesses it appears were examined. And as almost inva- 
riably happens in cases of this kind, there is a great deal of contra- 
dictory testimony; the men belonging to one boat, differing for the 
most part from those in the other. It has been examined with great 
care in the argument at the bar, and fully discussed, and we do not 
deem it necessary in this opinion, to go over the whole ground and 
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compare the relative credit of the witnesses, or the weight and 
authority to which they are severally entitled. 

There are some leading facts in the case, which, upon the whole 
testimony, are free from doubt. The collision took place in the 
open lake. It was a starlight night, and although there was a haze 
near the surface of the lake, it was not sufficient to conceal the Cuba 
from those on board of the Propeller. She had a light on her bow- 
sprit, and was seen from the steamboat when she was four or five 
miles off. And the helsman of the Propeller states that it was at 
no time so thick as to prevent him from seeing the light at the dis- 
tance of halfa mile. The wind was light, moving the Cuba, which 
was heavily laden, not more than two or three miles an hour. The 
lake was smooth. The steamboat had the entire command of her 
course and a wide water by which she might have passed the Cuba 
on either side and at a safe distance. She was going at the rate of 
eight miles an hour. And if proper care had been taken on board 
the Genesee Chief, after the schooner was first seen, it would seem 
to be almost impossible that a collision could have happened with a 
vessel moving so slowly and sluggishly through the water, even if 
she was carelessly or injudiciously managed. There was no neces- 
sity for passing so near to her as to create the hazard. The steam- 
boat could choose its own distance, and might have approached her 
slowly and cautiously, if the intervening mist obscured the light after 
she was first discovered, or occasionally concealed it. 

But there is no evidence of any fault on the part of the Cuba. 
She changed her course, it is true, when she was some miles distant 
from the Propeller. But a vessel close hauled with a baffling wind 
can not always choose her course, but may be compelled to change 
it by a slight change in the wind. And the captain states that the 
course was altered because he observed her sails to be shaking, and 
the change was necessary to enable her to preserve her headway. 
And this change was made when she was distant some miles, and 
there was ample time for those on board the Propeller to observe it, 
and ample room to guard against it. And the captain and crew of 
the Cuba appear to have been watchful and attentive from the time 
the Propeller was discovered. Nor do we deem it material to 
inquire whether the order of the captain at the moment of collision 
was judicious or not. He saw the steamboat coming directly upon 
him; her speed not diminished; nor any measures taken to avoid a 
collision. And if in the excitement and alarm of the moment, a 
different order might have been more fortunate, it was the fault of 
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the Propeller to have placed him in a situation, where there was no 
time for thought; and she is responsible for the consequences. She 
had the power to have passed at a safer distance, and had no righ 
to place the schooner in such jeopardy that the error of a moment 
might cause her destruction and endanger the lives of those on board 
And if an error was committed under such circumstances it was not 
a fault. 

As regards the strength and direction of the wind, the testimony 
of those on board of the schooner is entitled to much more weight 
than the witnesses who were on board the steamboat. The move 
ments of the latter were independent of the wind. There was noth 
ing to attract the attention of the captain or crew to the light land 
breeze that was then blowing. But the movements of the Cuba 
depended upon it, and the attention of those on board of her was 
necessarily drawn to it every moment. And while we see nothing 
to censure in the conduct of the schooner, there is conclusive evi 
dence of great carelessness on board of the Genesee Chief. 

It is possible that their conduct may, in some measure, be ac 
counted for by the fact, that the captain and helsman made up their 
minds when the light in the Cuba was first seen, that she was bound 
up the lake, and they would seem to have acted upon that opinion 
up to the moment of the collision. They may have believed that 
as they were running on the same course, and as the helsman sup- 
posed with a four mile wind, there could be no danger of a sudden 
encounter, and that when they neared her, there would be time 
enough to change the course of the steamboat and pass at a safe dis- 
tance. It would seem difficult otherwise to account for the careless 
manner in which the light of the Cuba was observed even by the 
helsman, for he says he saw it at intervals as the vessels were 
approaching each other, and lost sight of it for three or four minutes 
immediately before they came together. Now the light was seen 
at the distance of four or five miles in the first instance, and he 
states in his subsequent testimony that there was not haze enough on 
the lake to prevent him from seeing it at the distance of half a mile. 
There was therefore nothing to prevent him, when the vessels were 
within that distance, from seeing it continually if he looked for it, 
unless he was prevented by the position in which he placed himself 
in the wheel house. And if the light was hidden by the haze, still as 
he knew that a vessel was ahead and so near, nothing could excuse the 
rashness of continuing the steamboat at her full speed, if he supposed 
the schooner was meeting him, and not running on the same course. 
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If this mistake continued until the collision was about to take 
place, it would be the strongest proof of negligence, as there was 
abundance of time to have discovered their error. But however this 
may be, it is evident that there was not a proper look out on board 
of the Propeller. By a proper look out, we do not mean merely 
persons on deck, who look at the light. But some one in a favora- 
ble position to see, stationed near enough to the helsman to commu- 
nicate with him, and to receive communications from him; and 
exclusively employed in watching the movements of vessels which 
they are meeting or about to pass. And it appears that the helsman 
saw no one after he and the captain first observed the light of the 
Cuba, until the vessels met. The captain had not observed her 
near approach; for, when the collision happened, he ran to the 
wheel house to inquire what was the matter. And when the steers- 
man, by his own imperfect observation, saw that the danger was 
imminent, and it was absolutely necessary that the speed of the boat 
should be instantly checked, nobody else appears to have seen it, 
and no one was near him, and he was forced to leave the wheel at 
the most critical moment in order to ring the bell to reverse the 
engine. The fact that there was no. one near him to whom he 
could call, and no one but himself that saw the danger, is conclu- 
sive evidence of the carelessness with which the Genesee Chief was 
proceeding. She was running at her usual speed, although the cap- 
tain knew half an hour before that there was a vessel in his path, 
and caution therefore necessary. And the more necessary, if the 
haze obscured the light of the schooner, as some of his witnesses 
represent. 

It is the duty of every steamboat traversing waters where sailing 
vessels are often met with, to have a trust worthy and constant look 
out besides the helsman. It is impossible for him to steer the ves- 
sel and keep the proper watch in his wheel house. His position is 
unfavorable to it, and he can not safely leave the wheel to give 
notice, when it becomes necessary to check suddenly the speed of 
the boat. And whenever a collision happens with a sailing vessel, 
and it appears that there was no other look out on board the steam- 
boat but the helsman; or that such look out was not stationed in a 
proper place, or not actually and vigilantly employed in his duty; 
it must be regarded as prima facie evidence that it was occasioned 
by her fault. She has command of her own course and her own 
speed. And it is her duty to pass the approaching vessel at such a 
distance as to avoid all danger where she has room; and if the 
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water is narrow her speed should be checked so as to accomplish 
the same purpose. In the present case, every proper precaution 
seems to have been neglected. No pains were taken to ascertain 
the course of the Cuba; there was no one upon the look out but the 
helsman, and that duty negligently performed by him; and in a 
starlight night, with four or five miles of deep water on the one side 
and the open lake on the other, with a light breeze and smooth sur- 
face, she run into and sunk a vessel that had been seen half an hour 
before, at a distance of four or five miles, and which was sailing at 
the rate of not more than two or three miles an hour, and doing 
every thing in her power to warn those on board the steamboat of 
her position and her danger. We are satisfied from the whole testi- 
mony that there was great and inexcusable carelessness on the part 
of the Propeller, and that the damages are not higher than the loss 
requires. 

The decree of the circuit court must therefore be affirmed with 
costs. 
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[Where one, with a knowledge that a drug is a deadly poison, purposely puts it into 
water or tea, knowing or believing that it would be, or was likely to be, drunk by 
some person other than himself, the law presumes that he did so of deliberate and 
premeditated malice. 


Malice in law is a wilfully formed design to do another an unlawful injury, whether 
such design be prompted by deliberate hatred, or revenge, or by the hope of gain, 
or springs from the wantonness and depravity of a heart regardless of social duty 
and fatally bent on mischief. 

The constitutional right of the accused to meet the witnesses against him face to face, 
is not infringed by the admission of the testimony of witnesses, who swear to the 
substance of what was testified to on a former trial, by a witness who has since 
deceased. Such evidence will be excluded, unless the witness can swear to the 
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substance of the whole testimony, as well that upon cross-examination as upon the 
examination in chief; and considering that the jury are not able by a personal 
inspection of the witness’s manner to judge for themselves of the amount of credit 
due to his testimony, and from the liability of those who heard him to err in their 
narration of his evidence, such testimony is to be received with caution. The 
ruling of Mr. Jusricr Sratpine in Ohio v. Summons, 8 Western Law Journal, 473, 
approved. 

In order to warrant a conviction upon circumstantial evidence alone, it must be so 
strong and convincing as to leave no reasonable hypothesis that some other person 
than the accused was the perpetrator of the crime. 

Where a perfectly sane man, under circumstances not calculated to disturb his reason 
or memory, or to induce him to make a false accusation of himself, coolly, delibe- 
rately, and seriously, makes a confession of guilt, and a reasonable, natural, cause 
for his doing so is apparent, the confession is certainly entitled to much considera- 
tion. But, on the other hand, where the man is not perfectly sane, or is weak 
minded, or the circumstances in which he is placed are of a nature to deprive him 
of the full and free exercise of his memory or judgment, or motives exist for making 
an untrue confession, or he does not speak coolly, deliberately and seriously, or no 
natural motive for confessing his guilt appears; and especially where all these facts 
concur, the confession is to be received with extreme caution, and, unless corrobo- 
rated by other reliable testimony, but little, if any, weight can be given to it. 

A reasonable doubt, which entitles the prisoner to an acquittal, is an honest uncer- 
tainty existing in the minds of a candid, impartial, diligent jury, after a full and 
careful consideration of all the testimony with a single eye to the ascertainment of 
the truth, irrespective of the consequences of their finding. It is not a mere specu- 
lative doubt voluntarily excited in the mind, in order to furnish a pretext for avoid- 
ing the rendition of a disagreeable verdict. Such a doubt is considered by the law 
as merely captious. 

The ruling of Mr. Carer Justice Suaw, in Rogers’s case, 7 Metcalf’s R. 500, as to that 
degree of insanity which will excuse the commission of an act, otherwise criminal, 
approved and followed. Mental imbecility, as well as insanity, will excuse the 
commission of such acts.]—Eps. or W. L. J. 


The only facts necessary to an understanding of the charge of the 
court, are that the prisoner was indicted for the murder of Execra 
Rives by putting poison into the tea-kettle at his father’s house, to 
which she was an invited guest, and of which tea the deceased, with 
the family, partook. Mary Cuincu, the cook, who swore to the 
prisoner’s putting the poison into the kettle, testified on a former 
trial; and she having since died, Mr. Locan, who had been em- 
ployed by Judge Waxxer, of counsel for the State on that trial, to 
take notes of the testimony for the purpose of that trial, was allowed 
to state the substance of her testimony and used the notes to refresh 
his memory and read them to the jury. Other witnesses were called 
for the same purpose. 

The prisoner being charged with purchasing the poison, uniformly 
denied it; but when asked privately by a friend, why he bought it, 
replied, ‘‘ If I did buy arsenic, it was to poison rats.” 
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Upon the close of the argument of counsel, Mr. Justice Tuur- 
man charged the jury as follows: 
Gentlemen of the Jury, 


The statute, under which the defendant is on trial, is in these words: 
“That if any person shall purposely, and of deliberate and premeditated malice, 
or in the perpetration, or attempt to perpetrate any rape, arson, robbery or burglary, 
or by administering poison, or causing the same to be done, kill another ; every such 
person shall be deemed guilty of murder, in the first degree, and, upon conviction 
thereof, shall suffer death.”—Swan’s St. 229, § 1. 


The indictment charges that the defendant, on July 20, 1849, at 
Hamilton county, Ohio, purposely and of deliberate and premedita- 
ted malice, a large quantity of deadly poison called white arsenic, 
to-wit one ounce thereof, did put, mix and mingle into and with a 
certain quantity of water, which one Electa Rives, then and there 
intended and was about to drink, he well knowing that she intended 
and was about to drink said water, and he also well knowing said 
white arsenic to be a deadly poison—That she, afterwards, on the 
same day, at said county, did drink and swallow down a great quan- 
tity, to-wit half a pint, of said water with which said arsenic was 
so mixed, she not knowing that there was white arsenic, or any 
other poisonous or hurtful ingredient mixed and mingled with said 
water—by means whereof she became sick and languished until the 
next day, on which, to-wit, on July 21, 1849, at said county, of the 
poison aforesaid and the sickness and distemper occasioned thereby, 
she died. 

To this indictment the defendant has pleaded Not Guilty; and 
the issue, thus made between the State and him, you have been 
empannelled and sworn to try. You have heard the testimony, and 
the able arguments of counsel, and, after you shall have received 
the charge of the Court, the case will be fully submitted to you for 
your decision. Upon the facts of the case we have nothing what- 
ever to say. It is your exclusive province to decide upon them. 
Ours is to instruct you in regard to the Jaw. You will therefore 
understand that in nothing we may say to you, do we mean to inti- 
mate, in the slightest degree, our opinion of the guilt or innocence of 
the accused. Nor shall we recapitulate the evidence. We observed 
that you listened to it patiently and faithfully, and we have no doubt 
that you recollect it. 

When you retire, you will find it convenient to consider the ques- 
tions arising in the case, in the following order: 

1. Is Electa Rives dead; and if so, did she die before the finding 
of this indictment? The indictment alleges that she died on July 
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21, 1849; but proof of her death on any day before that on which 
the indictment was found, viz. July 25, 1849, is sufficient. If you 
are satisfied of her death before that day, you will next proceed to 
inquire, 

2. Was her death caused by poison, to-wit: White arsenic, swal- 
lowed by her, at Hamilton county aforesaid, and if so, was she 
ignorant when she swallowed it, that she was taking poison? 

The State alleges that a quantity, to-wit: one ounce, of white 
arsenic was put into some water in the kitchen of Capt. Summons 
in this City; that tea was afterwards made with this poisoned 
water; that Electa Rives, in ignorance of its character, partook of 
it, was thereby poisoned, and of such poisoning died. You have 
heard the testimony of the chemists, medical men and others, relied 
upon to establish these allegations, and also the testimony in relation 
to the cholera and other matters, which, the defendant’s counsel 
insist or suggest, refute them. You will weigh all this evidence, 
and if it fail to satisfy you, beyond a reasonable doubt, that Electa 
Rives came to her death by the alleged poisoning, the prisoner must 
be aequitted. But if you be convinced, beyond a reasonable doubt, 
that she was poisoned as alleged, that she drank the tea in ignorance 
that it contained poison, and that her death was caused by the poi- 
son, you will proceed to inquire, 

3. Is the defendant the person who put the arsenic into the water ? 
and if so, did he do it purposely and of deliberate and premeditated 
malice; knowing that the water, whether made into tea or otherwise, 
would be, or was likely to be, drunk; and knowing the arsenic so 
put into it to be a deadly poison? 

The indictment alleges that he put a lores quantity, to-wit., one 
ounce, into the water, but it is immaterial what the quantity was, if 
the death of Electa Rives was caused thereby. So it is averred that 
he knew that Electa Rives intended and was then and there about to 
drink the water; but it is not indispensable to his conviction that he 
should have had this knowledge. For if his intent was to poison 
some one else and she, in ignorance, took the poison and, in conse- 
quence of doing so, died, he is equally guilty under this indictment, 
as if his specific design had been to destroy her. It is also alleged 
that she drank a great quantity, to-wit, half a pint, of the poisoned 
fluid, but as to the quantity, it need not be proved as laid. It is 
immaterial what quantity she drank, if what she did drink produced 
her death. 

If the evidence satisfy you, beyond a reasonable doubt, that the 
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accused, with a knowledge that the arsenic was a deadly poison, 
purposely put it into the water, or tea, knowing or believing that it 
would be, or was likely to be, drunk by some person other than 
himself, the law presumes that he did so of deliberate and premedi- 
tated malice. Thus, we find it laid down in the authorities, both 
ancient and modern, that ‘‘where a man wilfully poisons another, in 
such a deliberate act the law presumes malice, though no particular 
enmity can be proved.” 4 Com., 34; Arch. C. Pl., 321; 3 Inst., 
48; Wright’s R., 28; Wharton’s C. L., 226; 1 Hale, 455, 466; 
Wharton’s C. L., 229; Com. v. Norton, 3 Law Rep. 241; €om. 
v. Kinney, ibid, 405. 

And this leads us, gentlemen, to observe to you, that the term, 
malice, in its legal acceptation, has a more extensive meaning than 
in its ordinary colloquial sense. In common parlance, we are apt 
to associate the ideas of malice with the passions of anger, hatred, 
or revenge; but malice, in contemplation of law, may exist without 
the presence of either of these passions. Indeed, the fact of sud- 
denly excited anger oftentimes rebuts the presumption of malice, as 
in the case of an unpremeditated fight, or affray ; and some of the 
acts esteemed in law among the most deliberately malicious, are 
committed without either anger, revenge or hatred. Thus the high- 
wayman who slays the traveler of whom he knows nothing, not 
out of anger, hatred, or ill-will, but merely to obtain money, is 
guilty of a deed considered by the law as in the highest degree 
malicious. So if a man wilfully lay poison for A., and B. take it 
and die thereof, such killing is malicious murder, although the poi- 
soner had no ill-will towards the deceased. For malice in law is a 
wilfully formed design to do another an unlawful injury, whether 
such design be prompted by deliberate hatred, or revenge, or by the 
hope of gain, or springs from the wantonness and depravity of a 
heart regardless of social duty, and fatally bent on mischief. 

** Malice,”’ said our late Supreme Court, “is the dictate of a 
wicked, depraved and malignant heart. It is not necessary that the 
malignity should be confined to a particular ill-will towards the 
person injured. It is evidenced by any act which springs from a 
wicked and corrupt motive, attended by circumstances indicating a 
heart regardless of social duty, and bent on mischief. Malice is 
said to be express where the cruel act is done with a sedate and 
deliberate mind—with settled and formed purpose. This kind of 
malice is generally evidenced by the circumstances preceding and 
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attending the transaction complained of, as by threats, menaces, 
former grudges, lying in wait, concerted schemes to do injury, or by 
an unusual degree of cruelty attending the act. Malice is implied 
where the killing is sudden, without any or great provocation; and, 
also, where the act done necessarily shews a depraved heart, as the 
giving of poison.”” Wright’s R., 27, 28. 

If the evidence do not convince you, beyond a reasonable doubt, 
that the defendant is guilty of the alleged poisoning, as charged 
against him, you must return a verdict of acquittal ; but if you be 
so convinced, and if the other allegations to which we have called 
your attention are in like manner established, then you will find him 
guilty, unless the defense of insanity, or rather imbecility, made in 
his behalf, is sustained by the testimony. 

Before we proceed, however, to this branch of the case, it is 
proper that we should make some remarks to you in regard to the 
testimony of Mary Clinch, which has been detailed to you not by 
herself, for she is dead, but, at second hand, by witnesses, who 
heard her testify. This secondary evidence the law permits and 
requires you to consider; but what weight shall be given to it, is a 
question for your determination. In deliberating on this question it 
is necessary for you to remember, that it is not alone what a witness 
says that demands the attention of a jury. His appearance and man- 
ner of testifying are important matters for consideration, and these 
oftentimes have as much and as rightful an influence, in deciding 
upon his credibility as has the apparent reasonableness, or unreason- 
ableness of his statements. In this case, you are deprived of these 
aids in judging of the testimony of Mary Clinch. As to her appear- 
ance and manner of testifying, you know nothing personally. What 
you know, you learn from narration. So, too, the imperfection of 
memory is to be borne in mind, and the consequent difficulty of 
detailing former statements with accuracy, after a considerable lapse 
of time. ‘The narrator may be ever so honest and careful, and yet 
the liability to error is almost unavoidable. For these and other 
reasons that might be mentioned, it is not, perhaps, too much to say 
that but few cases occur where secondary evidence of this kind is 
entitled to full weight. Much must depend upon the fact whether it 
is corroborated or not by other and reliable testimony. When not 
thus corroborated, it is to be regarded with extreme caution. When 
a jury are satisfied that they have not the substance of all that was 
said by the deceased witness, it is to be rejected altogether. When 
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they are satisfied that they have all the substance and it is strongly 
fortified by other satisfactory proofs, it may be entitled to considera- 
ble weight. 

We are asked to charge you that if you believe, “‘that Logan has 
failed to give all the substance of all the testimony of Mary Clinch, 
or has failed to give her testimony in the order and connection 
in which it was delivered by Her or the stand, his testimony does 
not come within the rule under which it was admitted by the court; 
and, at all events, that, in consideration of the great lapse of time, 
and the voluminous nature of the testimony he undertakes to repeat, 
it ought to be received with the greatest caution.” 

We have already said, in effect, that Mr. Logan’s testimony is to 
be received with the greatest caution; and we have no hesitation in 
ruling that a witness, called to narrate the evidence of a deceased 
witness, should recollect the order and connection of the testimony, 
so far as such order and connection are necessary to convey an accu- 
rate understanding of what the deceased said and meant, and the 
influence and credit to be given to the testimony. But we are not 
prepared to say that if Mr. Logan has failed to give the substance 
of all Mary Clinch’s evidence, that therefore you must entirely 
reject his testimony; provided that, taking his testimony and that of 
the other witnesses who have detailed what she testified to, you are 
satisfied that you have the substance, correctly, of all her testimony. 
The very point under consideration was decided in the case of Bal- 
lenger v. Barnes, 3 Dev. 460, Cowen & Hill’s note 442, to Phil. on 
Ev., and the ruling in that case is supported by other high authori- 
ties. The result of these authorities is what we have already stated, 
namely, that if the jury are satisfied from the testimony of all the 
witnesses, that they, the jury, have before them the substance of all 
the evidence of the deceased witness, the testimony must be consid- 
ered. What weight shall be given to it is for the sound judgment of 
the jury to decide. 

It is also proper that we should speak to you on the subject of 
circumstantial evidence, for the question whether the defendant poi- 
soned the water, or tea, depends upon that kind of testimony. No 
one saw him put in the poison—circumstances are relied on to 
establish that he did so. On this point it is only necessary for us 
to say that any fact material to be proved in a court of justice may 
be established by circumstantial testimony. In criminal cases espe- 
cially, such proof must, of necessity, be often resorted to; for men 
do not usually commit great or infamous crimes openly. Were 
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direct, positive proof, indispensable to conviction, a majority of 
offenders, perhaps, would go unpunished, and there would be no 
safety for life or property. But while circumstantial evidence is 
clearly admissible, is frequently satisfactory, and in particular in- 
stances has been thought even more convincing than would have 
been the positive statement of a witness, it is nevertheless true, that 
it requires of a jury great care and judgment in considering it; and 
that, in order to warrant a conviction upon such testimony alone, it 
must be so strong and convincing as to leave no reasonable hypothe- 
sis that some other person than the accused was the perpetrator of 
the crime. 

We are asked to instruct you as to the degree of credit to be given 
to confessions. Upon this subject judges have apparently enter- 
tained very different opinions. Some have seemed to consider them 
as forming the highest and most satisfactory evidence of guilt. 
Others have thought them deserving scarcely any weight at all. 
Perhaps this diversity is more seeming than real. Where a per- 
fectly sane man, under circumstances not calculated to disturb his 
reason or memory, or to induce him to make a false accusation of 
himself, coolly, deliberately, and seriously, makes a confession of 
guilt, and a reasonable, natural, cause for his doing so is apparent, 
the confession is certainly entitled to much consideration. But, on 
the other hand, where the man is not perfectly sane, or is weak 
minded, or the circumstances in which he is placed are of a nature 
to deprive him of the full and free exercise of his memory or judg- 
ment, or motives exist for making an untrue confession, or he does 
not speak coolly, deliberately and seriously, or no natural motive for 
confessing his guilt appears; and especially where all these facts 
concur, the confession is to be received with extreme caution, and, 
unless corroborated by other reliable testimony, but little, if any, 
weight can be given to it. In reference to this sort of confession a 
judge of great eminence has truly said: 


“That hasty confessions made to persons having no authority to examine, are the 
weakest and most suspicious of all evidence. Proof of them may too easily be pro- 
cured, words are often misrepresented through ignorance, inattention, or malice, and 
they are extremely liable to misconstruction. Moreover, this evidence is not, in the 
usual course of things, to be disproved by that sort of negative evidence, by which 
the proof of plain facts may be and often is confronted.” Foster’s Discourses, 243 ; 
Roscoe’s Criia. Ev., 35. 


Apply what we have said to the admissions alleged to have been 
made by the defendant. If you find that he did make them, inquire 
what was the state of his mind at the time, in what circumstances 
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was he placed, what motive had he for making them, were they 
cool, clear, and deliberate, or hasty, uncertain, and confused, are 
they corroborated by other and reliable testimony or are they unsup- 
ported. Consider all these matters, and any others in evidence that 
reflect on the question, and determine whether these admissions are 
entitled to any, and if any to what, weight. It is proper however 
that we should add that a confession made by a person when 
actually laboring under a fit of delirium tremens, is not testimony 
at all. If you find that at the time the defendant made either of 
the alleged admissions he was in such a fit, you should at once lay 
that particular admission wholly out of the case. 

We have frequently used the expression: ‘convinced beyond a 
reasonable doubt.” It is necessary that you should understand 
what we mean by the expression ‘a reasonable doubt.”? A reason- 
able doubt is an honest uncertainty existing in the minds of a can- 
did, impartial, diligent, jury after a full and careful consideration of 
all the testimony with a single eye to the ascertainment of the truth, 
irrespective of the consequences of their finding. It is not a mere 
speculative doubt voluntarily excited in the mind, in order to fur- 
nish a pretext for avoiding the rendition of a disagreeable verdict. 
Such a doubt is considered by the law as merely captious. With 
the consequences of your verdict you have nothing to do, farther 
than this, that they should induce you to examine the testimony 
with the utmost care and to exert, in the very best manner of which 
you are capable, the faculties of your minds to ascertain the truth. 
For you have but a single duty to perform, and that is to find the 
truth. You will, therefore, gentlemen, when you retire, give this 
case your most earnest and faithful consideration with but one object 
in view, namely, to ascertain whether the defendant is guilty, or 
innocent; and if, after candidly weighing all the testimony, and giv- 
ing to it such influence as in law and reason it deserves, there exists 
in your minds an honest doubt of the sufficiency of the proof as to 
any matter indispensable to be established by the State to warrant a 
conviction, you will give the accused the benefit of such doubt by 
rendering a verdict of acquittal. For the law, in its humanity, 
deems it better that many guilty men should go unpunished for want 
of adequate proof of guilt, than that an innocent man should be 
convicted upon insufficient testimony. If, however, you have no 
such reasonable doubt, you will proceed to consider the defense of 
insanity. 

Upon this point we design to be comparatively brief, for there is 
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possibly greater danger of perplexing and misleading a jury by a 
multitude of definitions and illustrations of insanity than reason to 
expect that precise ideas will be afforded by them. Medical and 
other men differ widely as to what kind, or degree, of insanity ought 
to constitute a defense in a criminal case, but it is not the policy of 
the law that we have to deal with. With you and with us the 
question is, not what the law ought to be, but what is the law. 
And what it is, has been laid down, by the highest authorities. In 
accordance with these authorities, we instruct you: 

‘That in order to constitute a crime, a man must have intel- 
ligence and capacity enough to have a criminal intent and purpose; 
and if his reason and mental powers are either so deficient that he 
has no will, no conscience or controlling mental power, or if, 
through the overwhelming violence of mental disease, his intellec- 
tual power is for the time obliterated, he is not a responsible moral 
agent, and is not punished for criminal acts.”? Per Shaw C. J. in 
Abner Roger’s case; 2 Greenleaf’s Ev., 354, note. 

‘‘ But, a man is not to be excused from responsibility, if he has 
capacity and reason sufficient to enable him to distinguish between 
right and wrong, as to the particular act he is then doing; a know- 
ledge and consciousness that the act he is doing is wrong and crimi- 
nal, and may subject him to punishment. In order to be responsi- 
ble, he must have sufficient power of memory to recollect the 
relation in which he stands to others, and in which others stand to 
him; that the act he is doing is contrary to the plain dictates of jus- 
tice and right, injurious to others, and a violation of the dictates of 
duty. On the contrary, although he may be laboring under partial 
insanity, if he still understands the nature and character of his act 
and its consequences, if he has a knowledge that it is wrong and 
criminal, and a mental power sufficient to apply that knowledge to 
his own case, and to know that if he does the act he will do wrong 
and be liable to punishment, such partial insanity is not sufficient to 
exempt him from responsibility for criminal acts.” Roger’s case 
ante; 2 Greenleaf’s Ev., 351, 372. 


In the case of William Clark, 12 O. R., 494, our late Supreme 


Court properly charged the jury as follows: 

«Was the accused a free agent in forming the purpose to kill? Was he, at the time 
the act was committed, capable of judging whether that act was right or wrong ? and 
did he know at the time that it was an offense against the laws of God and man? If 
you say nay, he is innocent. If yea, and you find the killing to have been purposely, 
with deliberate and premeditated malice, he is guilty. 
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“In trying this question, you will bear in mind that the law presumes every per- 
son, of the age of fourteen years (or upwards ) to be of sufficient capacity to form 
the criminal purpose ; to deliberate and premeditate upon the acts which malice, 
anger, hatred, revenge, or other evil disposition might impel him to perpetrate. To 
defeat this legal presumptions, which meets the defense of insanity at the threshold, 
the mental alienation relied upon by the accused must be affirmatively established, 
by positive or circumstantial proof. You must be satisfied, from the evidence, that 
the perverted condition of the faculties of the mind, indicated in the main ques- 
tion which I have already stated as excusing from crime, did exist at the time Sills 
was killed. It is not sufficient if the proof bearly shows that such a state of mind 
was possible ; nor is it sufficient if it merely shows it to have been probable. The 
proof must be such as to overrule the legal presumption of sanity; it must satisfy 
you that he was not sane. It would be unsafe to let loose upon society great offen- 
ders upon mere theory, hypothesis or conjecture. A rule that would produce such 
arusult would endanger community, by creating a means of escape from criminal 
justice, which the artful and experienced would not fail toembrace. The defense of 
insanity is not uncommon. It is by no means a new thing in a court of justice; it is 
a defense often attempted to be made, more especially in cases where aggravated 
crimes have been committed, under circumstances which afford full proof of the overt 
acts, and render hopeless all other means of evading punishment. While, then, the 
plea of insanity is to be regarded as a not less full and complete, than it is a humane 
defense, when satisfactorily established, and while you should guard against inficit- 
ing the penalty of crime upon the unfortunate maniac, you should be equally careful 
that you do not suffer an ingenious counterfeit of the malady to furnish protection to 


guilt.” 


And here, gentlemen, it is necessary that you should understand 
what the law presumes a man to know. The law assumes that 
every man, who is not clearly proved to be insane is acquainted 
with the laws of the land, and although this may not be strictly 
true in fact, yet the security of society requires the assumption. For 
it would never do to allow a sane man to exonorate himself from 
the consequences of crime by a plea that he was ignorant of the 
law. The rule on this subject was very clearly stated by the Chief 
Justice of Massachusetts, in a case in which the defense was insan- 
ity. Shaw C. J. Rogers’ case. 2 Greenleaf’s Ev. 352 note. 


‘‘The law,” said the learned judge, ‘“‘assumes that every man 
has knowledge of the laws prohibiting crimes; an assumption not 
strictly true in fact, but necessary to the security of society, and 
sufficiently near the truth for practical purposes. It is expressed by 
the well known maxim, ignorantia legis neminem excusat—ignor- 
ance of the law cannot be pleaded as an excuse for crime. The 
law assumes the existence of the power of conscience in all persons 
of ordinary intelligence; a capacity to distinguish between right 
and wrong, in reference to particular actions; a sense of duty and of 
right. It may also safely be assumed, that every man of ordinary 
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intelligence knows that the laws of society are so framed and ad- 
ministered, as to prohibit and punish wrong acts, violations of duty 
towards others, by penalties in some measure adapted to the nature 
and aggravation of the wrong and injurious acts thus done. If 
therefore it happens to be true in any particular case, that a per- 
son tempted to commit a crime, does not know that the particular 
act is contrary to positive law, or what precise punishment the mu- 
nicipal law annexes to such act; yet if the act is palpably wrong in 
itself, if it be manifestly injurious to the rights of another, as by 
destroying his life, maiming his person, taking away his property, 
breaking into or burning his dwelling house, and the like, there is 
no injustice in assuming that every man knows that such acts are 
wrong, and must subject him to punishment by law; and therefore 
it may be assumed, for all practical purposes, and without injustice, 
that he knows the act is contrary to law.” 

These, gentlemen, are presumptions which the accused must rebut 
by clear and satisfactory testimony, in all cases in which insanity is 
relied on as a defense, unless, indeed, they are already overcome by 


the testimony of the State. 
A few words may be necessary on the particular subject of weak- 


ness, or imbecility of mind. This stands upon the same principles 
already stated to you. If a man’s intellect is so feeble as to be in- 
capable of distinguishing right from wrong, he is not accountable 
for what he does. But, though weak minded, he is nevertheless 
responsible if he have sufficient mind to know that the act he com- 
mits is wrong, is criminal, such an act as ought to and may subject 
him to punishment. 

You have heard much testimony as to the habits, mental and 
physical, illness, family troubles and misfortunes of the accused, at 
various periods. This evidence is adduced to prove that he was of 
unsound mind at the time he committed the act in question, if he 
did commit it. For that is the material question. No matter how 
insane, or inebriate, he may have been at other times, if, when he 
committed the deed, he was of sound mind, he is responsible. Proof 
of insanity, or imbecility, at other times is however, very impor- 
tant to be considered, as furnishing a presumption, more or less for- 
cible according to the strength of the testimony, that the accused 
was of non-sane mind when the act in question was perpetrated. 
And it is also necessary that you should understand, that when there 
is clear proof of prior insanity the law presumes that it continued 
down to, and at, the time the act was committed, and this presump- 
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tion the state must rebut by proof in order to obtain a conviction. 
When we speak, however, of prior insanity, we do not mean a mere 
temporary fit. A man of sound mind may in a spell of sickness, 
or fit of intoxication, be temporarily insane, but such temporary 
madness affords no presumption of continuing insanity. 

Gentlemen, much has been said by counsel as to the action and 
opinions of former juries in this case, but it is our duty to tell you 
that you have nothing whatever to do with those acts or opinions. 
You must lay all such matters wholly aside. They are not in the 
case, and your minds are not to be influenced in the least degree by 
them. You are the triers of this issue, and you are to decide it by 
the light of your judgments and not by the opinions of juries who 
have preceded you, or of the judges who let the accused to bail—a 
circumstance that was also alluded to. You are to decide it upon 
the evidence and not upon matters out of the case. 

A few words, gentlemen, as to what you must say in your verdict 
and we are done. 

If you find the defendant not guilty, you will merely say so. 
But if you find him guilty, the statutes requires you to specify in 
your verdict of what crime he is guilty. Swan’s st. 238,s.39. If, 
therefore you come to the conclusion that he is guilty as alleged in 
the indictment you will say: We, the jury, find the defendant James 
Summons guilty of murder in the first degree as charged in the in- 
dictment—or words to this effect. It will not doto say simply that 
you find him guilty of murder; for the crime of murder is of dif- 
ferent degrees. If you find him guilty as charged in the indictment 
you will specify in your verdict that he is guilty of murder in the 
first degree. 

Gentlemen, you have solemnly sworn, to well and truly try the 
issue between the state and the defendant and a true verdict to give 
according to the law and the evidence. That you will do so to the 
best of your skill and understanding, we entertain no doubt. Take 
the case, give it a fair, candid, and faithful consideration, and re- 
turn such a verdict as the law and the evidence require at your hands. 


Verdict, Guilty. 
Mr. Pugh, Attorney General, and Mr. Pruden, Prosecuting At- 
torney, for the State. 


Messrs. N. C. Read, F. T. Chambers, and R. B. Hayes, for the 
prisoner. 


[ A motion for a new trial was afterwards made on the ground of the improper 
admission of the evidence as to the testimony of Mary Clinch, as conflicting with 
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the constitutional right of the accused “to meet the witnesses face to face ;” which 
motion was overruled, and on the Ist of May, the prisoner was ser tenced to be ex- 
ecuted on the 3d of February, 1853. There being no statute in Ohio to limit the dis- 
cretion of the Court as to the time of execution, this day was named with a view to 
allow ample time fur the hearing of the cause upon writ of error, on the points of 
law raised, should one be brought.]—Eps. W. L. J. 





IN THE DISTRICT COURT OF OHIO—FIRST CIRCUIT. 
BUTLER COUNTY, MAY TERM, 1852. 


BEFORE JUDGES CORWIN, HART, AND HAINES. 
IN ERROR. 
Samvuet Snow v. Tue Strate or Onto. 
[REPORTED BY JAMES CLARK.*] 


1. On the trial of a party for uttering and publishfng a counterfeit bank note on the 
19th, day of December, 1850, it is incompetent forthe State, for the purpose of 
proving the scienter, to offer evidence that sometime in the month of October pre- 
ceding, the defendant proposed to a railroad contractor, “to pay off his hands for 
sizty cents on the dollar.” 


2. It is error for the court to instruct the jury, that they may find the defendant 
guilty generally on a count of the indictment which charges the criminal uttering 
of two counterfeit bank notes therein described, if they are satisfied that he crim- 
inally passed either of said notes, though they may not be able to identify the par- 
ticular note so passed. 


The facts in this case, as disclosed by the bill of exceptions, are 
these :—On the evening of the 19th of December, 1850, the plain- 
tiff in error, in company with a young man, came to the town of 
Bethany, Butler County, Ohio, and put up at a tavern there. On 
the same evening, the young man who accompanied the plaintiff, went 
by himself to the store of Peter Williamson, a merchant in that 
town, and purchased from the son of Williamson a bottle of hair 
oil, for which he paid a one dollar bill, and received the balance in 
change. ‘The young man then left the store, and some considerable 
time afterwards on the same evening, the plaintiff went alone to the 
store, and purchased from Williamson, the proprietor of the store, a 


a 





* Submitted to the opposing counsel, who assents to the correctness of the report.— 
Eps. W. L. J. 
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pair of socks, for which he likewise paid a one dollar bill, and 
received the balance in change. Some hours afterwards both these 
bills were discovered to be counterfeit; but none of the witnesses 
were able to identify the one passed by the plaintiff.—For the pur- 
pose of proving the scienter, evidence was admitted on the trial, 
the plaintiff in error excepting thereto, to the effect, that sometime 
in the month of October, 1850, at Dayton, Ohio, the plaintiff, while 
there in the employ of Alexander Cranston, a railroad contractor, 
proposed to Cranston “to pay off his hands for sixty cents on the 
dollar.”. There was also evidence tending to show, that on the 
evening of the 19th of December, the plaintiff had concealed a 
purse containing a number of counterfeit bank bills. 

The indictment contained three counts, the first charging the 
passing of one of the bills above mentioned; the second charging 
the passing of the other; and the third charging the passing of both. 
At the May Term, 1851, of the Butler County Common Pleas, the 
plaintiff was tried and found not guilty on the first and second 
counts, and guilty on the third count of the indictment. On this 
verdict judgment was rendered, and the plaintiff was sentenced to 
four years imprisonment in the Penitentiary. 


The errors assigned on the record may all be substantially reduced 
to the following: 


I. The admission in evidence of the alleged proposition of the 
plaintiff in error to Cranston. 


II. The charge of the court below to the jury, that they might find 
the plaintiff guilty generally under the third count of the indict- 
ment, if they were convinced that that he criminally passed eith- 
er one of the counterfeit bills therein discribed, though they 
might not be able to identify the particular bill so passed. 


III. The defective character of the third count. 
IV. Repugnancy in the verdict in finding the plaintiff not guilty of 


passing each of two counterfeit bank notes, and at the same time 


guilty of passing both. 


James Clark, for the plaintiff in error, cited Barton v. The State, 
18 O. R., 221; Reed v. The State, 15 O. R., 223; Hess v. The 
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State, 5 O. R.,5; Wharton’s Am. Crim. Law, 342; Arch. Crim. 
Plead., 336; Reg. v. Cooke, 8 C. & P., 582; State » Bunten, 2 
Nott & McCord, 441; 1 Chitty’s Crim. Law, 637, 638; 1 Chitty 
on Plead., 308; Hemson v. Saffin, 7 O. R., 232. 


Isaac Robertson, P. A. for the prosecution. 


Corwin, J.— 


1. It appears from the bill of exceptions, that for the purpose of 
proving that the plaintiff in error passed one of the counterfeit bank 
notes described in the indictment, knowing the same to be counter- 
feit, the court below permitted evidence to go to the jury, that in 
the month of October, 1850, the plaintiff in error proposed to a 
railroad contractor named Cranston, ‘to pay off his hands for sixty 
cents on the dollar.” We cannot see the applicability of this 
evidence to the issue submitted to be tried between the parties. It 
does not appear that the plaintiff in error proposed to pay off Cran- 
son’s hands in counterfeit bank paper. His proposal, for aught 
that appears in the case, may have been perfectly fair and honest. 
We think, therefore, that in admitting the evidence, for the purpose 
mentioned, injustice was done the plaintiff in error, and that the 
Court of Common Pleas erred. 

The court below charged the jury, that they might find the plain- 
tiff in error guilty generally under the third count of the indictment, if 
they were convinced that he criminally passed either one of the two 
counterfeit bank notes therein described, though they might not be 
able to identify the particular note passed. In this also we think 
the Court of Common Pleas erred. Of the two bills described in 
the third count, one may have been a base counterfeit, while the 
other may have been so well executed, as to have been calculated 
to deceive the best judges; and it is perfectly consistent with the 
facts proven, that the well executed one may have been the one 
passed by the plaintiff in error, who may have been deceived by its 
apparent genuineness, and thus have been entirely innocent in the 
transaction. We have never known acase in which a party was 
tried for the criminal passing of counterfeit bank notes, in which it 
was not required that the notes should be identified. 

Judgment reversed, and cause remanded to the Court of Common 
Pleas for a new trial. 
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CONSTITUTIONALITY OF THE JUDICIARY ACT. 


In a late number of the Christian Review, Vol. 17, page 237, is 
an interesting article on the Administrations of Washington and 
Adams, by William Greene, Esq. of Cincinnati. The author, in 
noticing several recent works upon the subject of government, in 
connnection with the history of that period,* has taken occasion 
briefly to discuss several important constitutional questions, and 
among others one more immediately interesting to our profession— 
the constitutionality of that clause in the judiciary act allowing ap- 
peals from the highest court of law or equity in a state, in which 
a decision of that particular suit could be had, in cases involving 
the construction of the constitution or laws or treaties of the United 
States, to the Supreme Court, at Washington. Having considered 
the alleged right of the House of Representatives to withhold their 
assent to the appropriations of funds stipulated to be paid by a treaty, 
and discussed the constitutionality of a national bank, and the 
President’s power of removal, the reviewer adds : 


*‘ A most important enactment, believed at the time to be abso- 
lutely necessary, among other things, to give to the constitution 
complete effect, has of late been called in question as a violation of 
it. The 25th section of the Judiciary Act of ’89, provides for 
appeals in certain cases, to the Supreme Court of the United States, 
from the highest judicial tribunals of the several States. The con- 
stitution had provided, that the judicial power of the United States 
should extend to all cases in law of equity arising under the consti- 
tution, laws and treaties of the United States; and also declared, that 
said constitution, laws and treaties, should be the supreme law of 
the land; and that the judges in any State should be bound thereby, 
any thing in the constitution or laws of any State to the contrary 
notwithstanding. It would seem a logical consequence from these 
provisions, in their connection with each other, that an appellate 
power should exist in the national judiciary, to review the decisions 
and correct the errors of the state courts, in questions involving the 
application of the national constitution, laws, &c.; and for the sim- 
ple and conclusive reason, that, without such revisional power, the 
provisions referred to might be rendered nugatory by the state courts, 





*Grimke on Free Institutions ; Hildreth’s History ; Mr. Calhoun’s Discourse on 
Government ; Life of John Adams. 
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however erroneously, and the national government be left at the 
mercy of the state governments in the most essential arrangements 
for its conservation. Mr. Calhoun, however, in the ‘ Discourse,” 
maintains, that the appellate power of the Supreme Court should be 
confined to such cases only as shall have been decided by the infe- 
rior national tribunals. The idea is founded upon the general 
position, that the state sovereignties are in all respects distinct from 
the national; and that to allow to the judiciary of the latter the ap- 
pellate power claimed, would be to allow a direct encroachment 
upon the sovereignty of the former. The proposition is a ‘‘ petitio 
principii;” for it assumes that the constitution has not given the 
power; which is the very point in question. 


If Mr. Calhoun’s assumptions, and the grounds of them, were 
true, they would prove, not that the powers claimed were an offen- 
sive usurpation upon the state rights, but that the constitution was 
vitally defective in not having given them. For, we are of those 
who believe, that, without the appellate power referred to, the inev- 
itable collisions between the national and state tribunals in opposing 
adjudications upon the same questions, must, in a very short time, 
destroy the government. It is plain common sense, that a direct 
power of uniform final decision of all questions involving the 
national constitution and laws, should exist somewhere; and it is 
equally plain, that it could exist nowhere but in a national tribunal. 
Such a tribunal can have no partialities as against the States. It is. 
composed of men who, in fact, represent the States; whereas the 
state tribunals are composed of men who do not represent the nation. 
The rights of the States, as least so far as the question of partiality 
is concerned, would be much more likely to be cared for and pro- 
tected by men equally interested with all others in their preservation, 
than the rights of the nation would be by men who may be inter- 
ested only in what shall pertain to a single State. This distinction 
is a perfect answer to the idea of danger of federal encroachment 
upon state rights through the medium of the national judiciary. 
Men do not cease to be citizens in the several States, by becoming 
national judges; nor give up their local interests by having those of 
a nation to decide upon. In this view of the matter, the reserved 
rights of the State—the great central thought of all Mr. Calhoun’s 
cares and speculations—would seem quite as sure of being protected, 
as the granted rights of the nation of being too liberally construed, 
or too stringently enforced.” 








SAN NR 
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MISCELLANEOUS. 


RetirEMENT OF Mr. Justice Parreson.—It being generally known that this was the 
last day (Feb. 10th) upon which Mr. Justice Patteson would occupy his seat upon 
the bench as one of the Judges of this Court, a crowd of barristers and of the public 
thronged the Court from an early hour, in expectation of hearing the parting address 
to be delivered by the Attorney-General to his Lordship upon his retirement. As the 
day advanced, every corner of the Court, as well as the galleries, became crowded by 
anxious spectators of the interesting scene which was about to take place. At about 
3 o’clock Mr. Justice Erle came into Court, and took his seat beside Mr. Justice Pat- 
teson. Soon after, 


The Attorney-General rose, which was a signal for the whole bar to rise, while the 
learned gentleman, as the head of the bar, prayed permission to address a few words 
to the learned Judge, whom, he regretted to say, he saw for the last time in that Court. 
The learned Attorney-General then proceeded thus :—*“ Mr. Justice Patteson, I am 
charged by my brethren of the bar to convey to you our common regret and sorrow, 
that we see you for the last time on that tench, which, for nearly twenty-two years, 
you have occupied with such infinite honor to yourself, and such unbounded satisfac- 
tion to the profession. And as we ,are now about to lose you, it may be neither 
unbecoming in me to offer, por wholly unwelcome to yourself to receive, an assurance 
of the unanimous sense of the entire profession, that the high and sacred duties of 
the judicial office have never been more efficiently, honestly, or ably discharged, than 
they have been by yourself, during your whole judicial life. Though we lose you, 
the memory of you will yet live, associated with those revered names which dignify 
this Court,—not more for that vast and varied learning by which we were able to 
profit, and which was universally admired, than for your untiring love of justice and 
truth, your hatred of oppression and wrong, that unflinching integrity of purpose, 
and singleness of heart, and that kindness of nature, which left us in doubt whether 
we should more revere the judge, or love the man. Yord Lordship will carry with 


" you into your retirement the enduring attachment of every member of the profession. 


We rejoice to think that, though the sense of infirmity and the apprehension that it 
would interfere with the due discharge of your duties have led to your retirement, 
you withdtaw in the vigor of unimpaired health. We hope and pray that in that 
honorable retirement, which you have so well earned, you will still enjoy long years 
of happiness, and with full hearts we bid you an affectionate and respectful 
farewell.” 


The speech of the learned Attorney-General, which was pronounced with intense 
feeling, was followed by loud applause from the strangers present, which was imme- 
diately checked by the officers of the Court. 


Mr. Justice Patteson then said :—“Mr. Attorney-General and gentlemen of the bar, 
I receive with the highest satisfaction and with feelings of the deepest gratitude, 
this very kind expression of your feelings. Of the entire sincerity of what you have 
said, I have not the shadow of a doubt. And, though painfully conscious that the 
sentiments you have expressed are far beyond what I have deserved, I will not be 
guilty of the affectation of supposing that such praise, coming from such men as you 
are, can be wholly undeserved. Mine is one of many cases which show, that if a 
public man, without pre-eminent abilities, will but exert such as God has given him 
honestly and independently, and without ostentation, he will receive a meed of pub- 
lie approbation commensurate with and even exceeding what he has deserved. 
Thank God, if I have been not wholly deficient in the use of those talents with 
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which he has intrusted me! It is with great regret, that while stillin the possession 
of much bodily and mental health, I have found myself compelled to retire froma 
profession in which I have always taken, and shall still continue to take, the great- 
est delight. Itis not now for the first time I have contemplated such a step. I have 
had to avoid, on the one hand, the premature surrender of my office while I found 
myself able to perform its duties, and on the other the danger of clinging to it when 
my infirmities might make it due to the administration of justice that I should retire. 
i have endeavored, with the kindest advice of my brethren and the assistance you 
have rendered me, to avoid either extreme. But I am sadly afraid that I have de- 
ferred my resignation too long. [Loud cries of ‘No, no,’ from the strangers in the 
Court.] I have obliged to make use of ingenious instruments which assist the hear- 
ing, and are so great a comfort both in public and private life. But they cannot 
prevent the increase of the infirmity. Of this I am confident and sure, that nothing 
but the unceasing kindness of the bar, and considerable exertions on my behalf, 
sometimes painful and sometimes distressing, and the ready and affectionate support 
of my brethren on the bench, could have enabled me to have continued so long as I 
have done. I am aware that, in some instances, I have given way to impatient ex- 
pressions towards the bar and witnesses in Court, as if they were to blame, when it 
was not they, but my own infirmity, which was to blame. I have been, and am, 
heartily sorry for such a want of command over myself, and have striven against a 
repetition of it, earnestly, but not always with success. My brethren, you and the 
public have been very kind to me, and I ever shall contain a grateful recollection of 
that kindness. That will be a great solace to me, and will remain to me as long as 
my life shall last. I bid you now an affectionate farewall. I wish you many years 
of health and happiness, as well as success and honor in a liberal profession, the 
duties of which have been and are discharged not only with the greatest zeal, learn- 
ing, and ability, but with high honor and integrity, and a deep sense of responsibil- 
ity to God and to man ; and which being so performed, in my humble judgment, are 
eminently conducive, with the blessings of God, not only to maintain the just prerog- 
atives of the Crown, but the rights and liberties of the subject.” 

The above address, delivered in his Lordship’s usual stlye of unaffected simplicity, 
was listened to with the deepest attention and interest by the bar, who stood during its 
delivery. 

The Court then rose, and his Lordship retired. 


REPUBLICATION OF THE OHIO STATUTES AT LARGE. 


The plan of publishing the Ohio Statutes of a general nature, passed since Febru- 
ary, 1833, at large, has been mentioned in this Journal, page 256. The connection 
of one of the editors with that work, restrained us from more than a simple announce- 
ment of the fact that such an undertaking was on foot. Since that time, it has as- 
sumed a more definite shape from the action of the Legislature upon it; and having 
thus become a matter of legislative history, there can be no impropriety in publishing 
the report of the Judiciary Committee of the Senate upon the subject, which was 
ordered to be printed by a decisive vote of 17 toll. The work is therefore going 
forward, and before the next meeting of the Legislature will probably be ready for 
the printers. 


Report of the Standing Committee on the Judiciary, in relation to the Memorial of 
M. E. Curwen, Esq. In Senate—April <2, 1852. 
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The Standing Committee on the Judiciary, to whom was referred the memorial of 
M. E. Curwen, Esq., on the subject of collating the general laws in force in this State, 
up to the Ist day of January, 1852, have had the same under consideration, and beg 
leave to submit the following 


REPORT: 


The proposition of Mr. Curwen is to publish these laws in two volumes, in all, to 
contain about 2000 pages. He proposes acomplete compilation of all the laws of a 
general nature in force on the Ist day of January, 1852, and also of all laws, whether 
in force or modified, or repealed, which have been passed since February, 1833, the 
period at which Chase’s statutes terminate. 

In the opinion of your committee, this is an important proposition, and well worthy 
careful consideration. 

Mr. Curwen proposes to publish in the first volume the constitution of the United 
States, the two constitutions of the State of Ohio—the ordinance of 1787, for the 
government of the territory of the United States north-west of the Ohio river—the 
laws on the authentication of records of other States—the fugitive laws, and all laws 
of a general nature passed by the Legislature of this State, now in force, since its 
organization, and prior to February, 1833, together with the judicial decisions thereon 
of the Supreme Courts of Ohio and of the United States, and of the Circuit and Dis- 
trict Courts of the United States for the District of Ohio. 

This volume, it will be seen, is to contain all the laws of general nature now in 
force, contained in Chase’s Statutes, together with other matters of great interest 
and importance, and will present a valuable history of the legislation of Ohio up to 
February, 1833, 

In the second volume, the publisher proposes to publish in chronological order all 
laws, whether in force, or modified, or repealed, which were passed since February, 
1833, under the old constitution, beginning where Mr. Chase left off, and bringing 
them down to the Ist of January, 1852, pointing out, on each page, the various repeals, 
amendments, or modifications, and the several judicial decisions by the courts of 
Ohio and the United States thereon, contained in M’Lean’s Reports, the Ohio Reports, 
and in the Reports of the decisions of the Supreme Court of the United States ; thus 
presenting, in these two volumes, the entire body of laws of a general nature in force 
in this State on the lst of January, 1852. 

Your committee do not deem it necessary to state at large the reasons why, in their 
opinion, an undertaking of so much interest and importance should attract the atten- 
tion of the state and receive its encouragement. 

Every person who is in the least familiar with the condition of the laws of this 
State, is already duly advised of the great necessity for such compilation and pub- 
lication as here proposed. In the present condition of the laws, not only the school 
directors, trustees, justices of the peace, clerks, auditors, and indeed, the larger 
number of all the officers of the State are daily and constantly perplexed in their 
investigations as to what particular law is in force on a variety of subjects ; but the 
lawyer, whose interests as well as duty, require him to be familiar with the law, 
is frequently much embarrassed, in his investigations of the laws of the State, by 
reason of the confused and irregular manner in which they have been continued in 
operation. 

The State is most certainly interested in this laudable enterprise. It is her own 
laws that are proposed to be looked up—searched out from a large mass of laws, 
many of which are on the same subject, contained in several and distinct volumes ; 
some in whole repealed by the enactment of others ; some only repealed, amended 
or modified in part ; and it is from this uncertain mass of legislation that the pub- 
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lisher proposes to create certainty, and reduce the whole into a complete and consis- 
tent form, so that all, with but little labor, may be enabled to ascertain what the 
law is; and this is for Ohio These laws govern and control the interests of two 
millions of citizens. Should the State look coldly on such an enterprise, in which 
she has so much interest? We think not. In the opinion of your committee, it is 
not only the duty of this great State, bit should be her pride to present her liberal 
and enlightened system of laws to her citizens, in such shape that every one may 
readily know what the law commands and prohibits—in a word what the law is. In 
a form of government like ours it is of the very essence of its spirit and existence, 
that the whole body of the people should be familiar with the provisions and require- 
ments of the law, and your committee think that an enlightened policy dictates that 
an enterprise which will greatly tend to this important end, should receive to some 
extent the encouragement of the Siate. 

It is true the publisher may succeed without the aid of the State, but he asks no 
gratuity from her. He proposes to sell to the State a certain number of volumes of 
this work, at a certain price, to wit: $4 per volume—no more than he will ask from 
the individual to whom he may sell, and the question for us to determine is, ought 
the State to purchase, and thus aid and encourage one of her own citizens in the 
accomplishment of a task so much required? We think she should. 

Your committee would therefore recommend that a certain limited number of 
volumes of this work be purchased from Mr. Curwen, a portion of the same to be 
retained in the State Library, and the remainder to be distributed among the several 
counties of the State in such manner as may hereafter be directed by the Legis- 
lature, ; 

Your committee also recommend the adoption of the resolution herewith reported. 


All of which is respectfully submitted. 
W. E. FINCK, 


From the Judiciary Committee. 


Resolved by the General Assembly of the State of Ohio, To the Secretary of State be 
and he is hereby authorized and directed to purchase, for the use of the State, 
copies of Mr. Curwen’s Statutes, if,upon the publication of each volume, the same shall 
be approved by the Governor and Judges of the Supreme Court, as substantially 
agreeing with the statement of the plan of the work given in said Curwen’s memo- 
rial. And the expense arising from such purchase shall be provided for in the gen- 
eral appropriation law ; one-half to be paid upon the delivery and approval of the 
first volume, and one-half upon the delivery and approval cf the remaining volume ; 
provided, that the price to be paid for said work shall not exceed four dollars per 
volume. 


NEW BOOKS RECEIVED. 


A Dicrst or tHe Laws or trax Unirep Srartes, including the Treatise with Foreign 
Powers, and an abstract of the Judicial Decisious relating to the constitutional 
and statutory law. Fourth edition. By Thomas F. Gordon, Philadelphia. Thom- 
as Cowperthwait & Co., 1852, 8vo. pp. 1167. For Sale by J. F. Desilver, Cin- 
cinnati, Ohio. 


This is an admirable digest of the United States laws, and is well known to the 
profession. That a fourth edition has been called for, shows that it is appreciated. 





A Practical Treatise on the Law of Covenants for Title. By William Henry Rawle, 
Philadelphia; T. & J. W. Jchnson, 1852. For Sale in Cincinnati by H. W. 
Derby & Co. 
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Mr. Rawle, is the sen of the well known reporter of that name, and is a lawyer of 
some twelve or fifteen years standing at the Philadelphia Bar. A book from him, on 
such an important topic, therefore raises expectation. Each covenant is taken up 
separately and achapter devoted to it. So far as our examination went, the topics 
were fully discussed, and the latest cases, both English and American, cited. As 
our space, in this number, does not allow us to dwell upon particular doctrines ad- 
verted to, we shall recur tothe work again. There is everywhere throughout the 
book the evidences of research, deliberate thought, and careful weighirg of decisions. 
A full index, well arranged, adds greatly to the value of the volume. We have had 
occasion heretofore ».0o uni nd the elegance with which the Messrs. Johnson get up 
their law books, and can cite this one as an ensample. Snow white paper, new and 
elegant type, perfect accuracy in the proof, and fine law binding, are highly esteemed 
by students who—as is the case with all laborious lawyers—must work at night. 





Select cases in Equity and at Law, Argued and determined in the Court of Common 
Pleas of the First Judicial District of Pennsylvania, from 1842 to 1851. Reported 
by A. V. Parsons, one of the Judges of the Court. Vol. II, Philadelphia; T. & J. 
W. Johnson, Law Boooksellers and Publishers, 1851. 

We noticed the publication of this work sometime since and purposed reviewing it 
at large; but having learned that the profession here already made themselves famil- 
iar with this and the preceding volume by purchasing the set, we need only add our 
voice to theirs in commending the two volumes to all who desire “ Select Uases” on 
the topics discussed, both at law and in equity. Vol. II. is in every respect equal to 
its predecessor. Selections from it will appear in the next number of this Journal. 





Eneuisu Law anp Equity Reports. Vol. VII. Boston: Little, Brovn & Company, 
1851. 
This volume includes the cases to November, 1851. 





WORKS IN PRESS OR RECENTLY PUBLISHED. 


By Little, Brown & Company, Boston: 4 Cushing’s Reports; 3 Greenleaf’s Evidence 
( Criminal Law ; ) Hilliard on Mortgages; Parsons on Contracts; Angell on Life and 
Fire Insurance; Bishop on Divorce; Foster’s New Hampshire Reports; Cranch’s Re- 
ports, 6 vols.; Greenleaf’s Reports, 9 vols. 

By Banks, Gould & Co., New York. Eden on Injunctions, by Waterman. 

By T. & J. W. Johnson, Philadelphia. Wills on Circumstantial Evidence, second 
edition ; Welsby, Hurlstone & Gordon’s Reports, 4 vols.; Cranch’s, Dallas’s, and 
Wheaton’s Reports at large, Roscoe’s Criminal Evidence, Adam’s Doctrine of Equity, 
Wilson’s Digest of Pennsylvania Reports to 1852, Smith’s Leading Cases, and new 
revised editions of American Leading Cases, and White and Tudor’s Leading Cases 
in Equity. 

By John S. Voorhies, New York. Cooper’s Justinian, Burrell on Assignments, 
Duer on Marine Insurance, vol. 3.; Sedgwick on the Construction of Statutes, Brad- 
ford’s New York Surrogate Reports, vol. 2, and new editions of Voorhies’s New 
York Code of Practice, and Greenleaf’s Overruled Cases. 

English Reports published since March. Chancery, (De Gex & Smale,) Vol. 3, Pt. 
3. 14s. Common Bench, (Manning, Granger & Scott,) Vol. 10, Part 1. 7s. 6d! 
Privy Council, (Moore,) Vol. 7, Part 1. ils. 6d. 7 
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OHIO REPORTS, VOL. 20. 


Reports of Cases argued and determined in the Supreme Court of the State of Ohio, in 
Bank. By William Lawrence, Attorney at Law. Vol. XX. Published by author- 
ity of the General Assembly. Columbus: Printed by Scott & Bascom. 1852. 


This volume completes the series in Ohio. The Reporter is a very learned and 
accomplished lawyer, and has rendered important service to the State as a legislator. 
With this volume he commenced, and has probably concluded his labors as Reporter. 
The latter we cannot help regretting ; for, taking the chances of the future and judg- 
ing by the past, we are not likely to have this important public service better, if so 
well performed. We have reason to know that Mr. Lawrence entered upon his task 
con amore, and the result shows that this love of his work animated him throughout. 
The performance is a very complete and finished one. The statement of points, the 
statement of facts, and the index, are all prepared with great neatness, clearness, and 
care. In the Table of Cases, the distribution into three branches—Criminal, Civil at 
Law, and Chancery—is a new feature in our reports; and may, upon trial, prove not 
to be an improvement, though we incline to think it is. The same may be said, 
waiving the doubt, of the grouping together of cases upon the same subject ; and, 
also, of the occasional reference in the index, to points made by counsel. We regret 
the omission of the contemplated Table of Contents, which would have been another 
new and valuable feature. 

On the whole, we congratulate Mr. Lawrence and the profession upon this very 
superior specimen of Reporting. It will not be invidious to say that it is quite equal 
to the best of its predecessors. 

Of the contents, we may have something to say on another occasion. 


COMMENCEMENT OF CINCINNATI LAW SCHOOL. 


The Eighteenth Commencement of the Law School of the Cincinnati College took 
place at Smith & Nixon’s Hall, Fourth street, on the afternoon and evening of the 
3lst of May. The exercises of the afternoon consisted of a trial in the Moot Court, 
at which Judge Walker, and Messrs. Rufus King and William R. Morris presided as 
judges. The mooted case was a bill in Chancery, upon the following state of facts : 

Philip Boythorn purchased, in 1808, from the government, a tract of land of 1400 
acres on the Grand River, and laid out a town, which he called the City of Paradise, 
dedicating streets, and giving sundry lots for pious and public uses. In 1818, the 
county seat was removed to this town, and he executed a conveyance of lots No. 1, 
2, 3, 4, 5, 6, 7, 8, 9, and 10, to Eldon Clarendon, Thomas Littledale, and Stephen 
Ormond, “commissioners of the county of Goodland and their successors for ever, 
for the use of a Court-house, to be built in the middle of the square consisting of 
said lots.” A Court-house was erected at the place designated, and maintained until 
the year 1845, when it fell into decay, and had to be abandoned. In 1846 a building 
was erected by Henry Beauclerk, Daniel Rosetto, and Russel Dalton, the then county 
commissioners, and paid for out of the county treasury. The ground floor of the 
building was divided into stores, and rented out so as to produce a very considera- 
ble revenue to the county. The story above was adapted to county uses, there being 
a court-room and the necessary county offices. The occupations carried on below 
made it impracticable to hold courts above, and the commissioners provided accom- 
modations for the court elsewhere ; but the room was retained for the use of the pro- 
bate judge of the county ; and the county commissioners issued notice for proposals 
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to tear down the county buildings, and erect new ones. Philip Boythorn died intes- 
tate, and William Boythorn, his sole heir at law, (his son,) brings this suit to compel 
a reconveyance of the land to him, upon the ground that the trusts are satisfied. 

Mr. Blackford, of Findlay, O., for complainant, opened. 

Mr. Whiton, of Janesville, Wis., replied. 

Mr. Thresher, of Dayton, O., on the same side. 

Mr. Voorhis, of Cincinnati, for complainant, closed. 

The evening exercises consisted of the reading of essays and dissertations by the 
graduates, the conferring of degrees, and the valedictory address. The essays were 
“The Strength and Weakness of the Law,” by Mr. Joseph G. Wilson, of Cincinnati ; 
“ The History and Legal Incidents of the Marriage Relation,” by Mr. W. Wallace Ward, 
of Savannah, Georgia; ‘ Chancery Jurisdiction—Cardinal Wolsey, the Last of the 
Ecclesiastical Chancellors,” by Mr. George R. Sage, of Cincinnati. Mr. Robert M. 
Briggs, of Greenfield, Highland county, O., was appointed to read an essay, but 
excused on account of ill health. The valedictory was delivered by Mr. Samuel W. 
Telford, of Troy, O. 

The following gentlemen having been examined as to their legal attainments by 
Committees of the Bar, consisting of Messrs. Morris, Haines, Ball, King, E. Pendle- 
ton, G. H. Pendleton, Mills, Lytle, 8. J. Thompson, and Hayes, and by them reported 
to be qualified to practice law, have received, upon their advice and recommendation, 
the degree of Bachelor of Laws: 

F. G. Adams, Cincinnati, O.; Aaron Blackford, Findlay, O.; Robert M. Briggs, 
Greenfield, Highland Co., O.; Edwin Edwards, Cincinnati, O.; 8. A. Goodwin, Fai. 
city, Clermont Co., O.; B. L. Gregory, Green Co., Ill.; Charles C. Harris, Hamilton 
Co., O.; Joel W. Harris, Dartown, Butler Co., O.; Thomas J. Harris (Woodward Col- 
lege,) Cincinnati, O.; C. M. Keith, Milan, O.; D. P. Nead, Dayton, 0.; William M. 
Richardson, Hamilton O.; George R. Sage (Granville Uollege,) Cincinnati, O.; Beattie 
C. Stewart, Richland, Ind.; D. W. Swigart, Breyrus, O.; Samuel W. Telford (Farm- 
ers’ College.) Troy, O.; Thomas F. Thresher, Dayton, O0.; Robert S. Voorhis (Danville 
College,) Cincinnati, O.; W. Wallace Ward ( Yale College,) Savannah, Ga.; Joseph N. 
Walker, Cincinnati, O.; James Bigger White, Centreville, O.; Stephen B. White, 
Hamilton, O.; Henry K. Whiton (Marietta College,) Janesville, Wis.; J. G. Wilson 
(Marietta College,) Cincinnati, O. 

After the graduation, a Committee of the Class waited on the Faculty with the fol- 
lowing 

RESOLUTIONS OF THE CINCINNATI LAW SCHOOL. 

At an adjourned meeting of the Law Class of the Cincinnati College, the committee 
a pointes to prepare resolutions, reported the following, which were unanimously 
adopted : 

hereas, we, the members of the Cincinnati Law School, desire to offer our volun- 
tary testimony to the faithful discharge, by the Faculty of the Institution, of all their 
duties during the term just closed, it is, therefore, 

Resolved, That for their indefatigable labors in our instruction, as well as for their 
uniform courtesy and kindness, we tender them our sincere thanks; and that we 
esteem it no less a duty, than a privilege, to add our testimony to the well merited 
reputation which they have already acquired as successful teachers. 

Resolved, That we shall ever bear, in grateful remembrance, not only the interest 
manifested by them in our legal attainments, but the lessons of professional and gen- 
tlemanly conduct, learned from them more by example than by precept. 

Resolved, That we take great pee in recommending this Institution to those 
desirous of attending a course of legal studies. 

D. W. Swieart, 


Wa. M. Ricuarpson,> Committee. 
B. L. Greeory, 
On motion of S. B. White, it was unanimously 
Resolved, That the proceedings of this meeting be furnished to the “ Western Law 
Journal” and the City papers for publication. 
R. S. Vooruis, Chairman. 


R. M. Brieas, Sec’y. 
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LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tue Nineteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, will commence on Wednesday, 20th day of October, 1852, and will 
continue to the 20th day of April, 1853. The instructors in this School are : 


CHARLES P. JAMES, 
Rights at Law, including Commercial and Real Estate law, the Domestic Relations &c. 
M.H. TILDEN, 
Rights and Remedies in Equity, including Equity Jurisprudence, Practice and 
Pleading. 
M.E. CURWEN. 
Constitutional and Criminal Law; Remedies at Law and in Admiralty, including 
Pleading, Practice and Evidence. 

The course of instruction is designed to prepare students for the practice of the 
law, so that gentlemen, immediately on their graduation, can be admitted to the 
bar and enter upon the practical duties of their profession, with a sufficient 
acquaintance with all the details of business to conduct a suit from its commence- 
ment to its final decision in the Supreme Court of the United States. With this 
view, a moot court will be holden by one of the professors, once in each week, or 
oftener, at which students will be required to prepare pleadings, furnish briefs, and 
make oral arguments. Beside this, there will be daily exercise, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study, is required for 
admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :—Walker’s Introduction to American 
Law ; Kent’s Commentaries ; Blackstone’s Commentaries, of which Wendell’s edition 
s recommend ; Greenleaf on Evidence, vol. 1; Smith’s Mercantile Law, Holcombe 
and Gholson’s edition of which is recommended ; Gould on Pleading, and Jeremy’s 
Equity. They can have access, for the purpose of reference, to the Cincinnati Bar 
Library, free of charge, at the expense of the Faculty. 

At the close of the term, the students will be examined by a Committee of the Bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they 
report to be qualified to practice law, the Board of Trustees will confer the degree 
of Bachelor of Laws, The requisites for admission to the Bar in Ohio are majority 
citizenship, residence for one year, good moral character, two years’ study, and an 
examination by a Committee of the Bar. By the charter of this College, that exam 
ination is dispensed with as to those who have regularly attended the full course of 
the Law Department, and have regularly studied the law for the period of fifteen 
months in addition to the time spent in the Law School. (44 Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty. 

The tuition fee is $60 for the term, in advance, from which terms no variation can 
be made, nor any deduction for absence, unless it is occasioned by sickness. An addi- 
tional fee of $5 is charged as a graduation fee, to all who take a degree. Gentlemen 
can not matriculate for any period short of the full term. 

Board and lodging can be had here in respectable houses at from $2.50 to $3 per 
week. 

Any additional information, in regard to the school, will be cheerfully given, upon 
application, to either of the Professors at Cincinnati. 
































